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cial District Court - Kootenai Co

User: LEU

ROA Report
Case: CV-2008-0007069 Current Judge: John T. Mitchell
Lakeland True Value Hardware LLC vs. The Hartford Insurance Co

Lakeland True Value Hardware LLC vs. The Hartford Insurance Co
Date

Code

User

9/4/2008

NCOC

MCCORD

New Case Filed - Other Claims

MCCORD

Filing: A - Civil Complaint for more than
Charles W. Hosack
$1,000.00 Paid by: A Bistline Receipt number:
0811453 Dated: 9/4/2008 Amount: $.00 (Check)
For:

SUMI

HUFFMAN

Summons Issued

Charles W. Hosack

9/9/2008

MNDQ

MCCOY

Motion To Disqualify Judge Charles W. Hosack

Charles W. Hosack

9/15/2008

COMP

SREED

AMENDED Complaint and Demand for Jury Trial Charles W. Hosack
Filed - Art Bistline

9/16/2008

ORDR

ROHRBACH

Order for Disqualification of Judge

Charles W. Hosack

DISA

ROHRBACH

Disqualification Of Judge - Automatic

Charles W. Hosack

BOOTH

Order Assigning Judge on Disqualification
Without Cause - John T. Mitchell

John P. Luster

SREED

Notice of Filing

John T. Mitchell

HUFFMAN

Filing: 17 - All Other Cases Paid by: Hall, Farley, John T. Mitchell
Oberrecht,etal Receipt number: 0818020 Dated:
10/17/2008 Amount: $58.00 (Check) For: The
Hartford Insurance Co (defendant)

ANSW

HUFFMAN

Answer to Amended Complaint & Demand for
Jury Trial

John T. Mitchell

NTSV

HUFFMAN

Notice Of Service

John T. Mitchell

NOTC

HUFFMAN

Notice of Taking Deposition of Mike Fritz

John T. Mitchell

NOTC

HUFFMAN

Notice of Taking 30(b)(6) Deposition Duces
Tecum of Lakeland True Value Hardware LLC

John T. Mitchell

NOTD

CRUMPACKER Notice Of Taking Deposition of Kathy Fritz

John T. Mitchell

NOTD

CRUMPACKER Amended Notice Of Taking Deposition of Mike
Fritz

John T. Mitchell

NOTD

CRUMPACKER Amended Notice OfTaking Deposition Duces
Tecum of Lakeland True Value Hardware LLC

John T. Mitchell

116/2009

MNCL

BAXLEY

Defendant's Motion To Compel

John T. Mitchell

1/7/2009

HRSC

CLAUSEN

Hearing Scheduled (Preliminary Injunction
01/27/200904:00 PM) Bistline

John T. Mitchell

HRSC

CLAUSEN

Hearing Scheduled (Motion to Compel
01/27/200903:30 PM) Duke

John T. Mitchell

NOHG

SREED

Notice Of Hearing

John T. Mitchell

MEMS

BAXLEY

Memorandum In Support Of Defendant's Motion
To Compel

John T. Mitchell

NOTH

MCCORD

Notice Of Hearing

John T. Mitchell

AFFD

MCCORD

Affidavit of Sarah Oechsle

John T. Mitchell

AFFD

MCCORD

Affidavit of Mike Fritz

John T. Mitchell

MEMS

MCCORD

Memorandum In Support Of Motion for
Preliminary Injunction

John T. Mitchell

MOTN

MCCORD

Motion for Preliminary Injunction

John T. Mitchell

9/17/2008
9/24/2008

NOTC

10/17/2008

12/22/2008

1/13/2009

Judge
Charles W. Hosack

Date: 12/28/2010

Fi

Time: 03:06 PM
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Case: CV-2008-0007069 Current Judge: John T. Mitchell
Lakeland True Value Hardware LLC vs. The Hartford Insurance Co

Lakeland True Value Hardware LLC vs. The Hartford Insurance Co
Date

Code

User

1/1612009

NOTD

BAXLEY

SECOND AMENDED Notice of Taking 30(b )(6) John T. Mitchell
Video Deposition Duces Tecum of Lakeland True
Value Hardware

NOTD

BAXLEY

SECOND AMENDED Notice of Taking Video
Deposition of Mike Fritz

NOTD

BAXLEY

AMENDED Notice of Taking Video Deposition of John T. Mitchell
Kathy Fritz

AFFD

ROSEN BUSCH Affidavit of Brian Aim

John T. Mitchell

AFFD

ROSENBUSCH Affidavit of Counsel in Support of Defendant's
Opposition to Plaintiffs Motion for Preliminary
Injunction

John T. Mitchell

MISC

ROSENBUSCH Defendant's Opposition to Plaintiffs Motion for
Preliminary Injunction

John T. Mitchell

FILE

MITCHELL

**********New File Created #2*********h****

HRVC

CLAUSEN

Hearing result for Preliminary Injunction held on John T. Mitchell
01/27/200904:00 PM: Hearing Vacated Bistline

HRVC

CLAUSEN

Hearing result for Motion to Compel held on
01/27/200903:30 PM: Hearing Vacated Duke

John T. Mitchell

NOTC

PARKER

Notice Vacating Hearing on Defendant's Motion
to Compel

John T. Mitchell

NOTC

PARKER

Notice of Vacating Preliminary Injunction Hearing John T. Mitchell

2/2012009

STIP

SREED

Stipulation for Protective Order

John T. Mitchell

2/24/2009

ORDR

CLAUSEN

Protective Order

John T. Mitchell

3/1712009

HRSC

CLAUSEN

Hearing Scheduled (Scheduling Conference
05/26/200904:00 PM)

John T. Mitchell

NOTC

CLAUSEN

Notice of Scheduling Conference

John T. Mitchell

4/1412009

STIP

SREED

Stipulation for Scheduling - Bistline

John T. Mitchell

5/20/2009

STIP

CRUMPACKER Stipulation for Scheduling & Planning

5/21/2009

HRVC

CLAUSEN

Hearing result for Scheduling Conference held on John T. Mitchell
05/26/200904:00 PM: Hearing Vacated

6/2212009

HRSC

CLAUSEN

Hearing Scheduled (Jury Trial Scheduled
03/22/2010 09:00 AM) 10 DAYS

ORDR

CLAUSEN

6/2612009

MNDQ

CANNON

Motion To Disqualify Potention Alternate Judge- John T. Mitchell
J. Verby

7/1/2009

MISC

HUFFMAN

Defendant's Request for Priority Setting

7/2/2009

NTSV

CRUMPACKER Notice Of Service 7/2/09 by plaintiffs Attorney

7/7/2009

NTSV

CRUMPACKER Notice Of Service 7/7/09 by Defendants Attorney John T. Mitchell

7/8/2009

HRSC

CLAUSEN

Hearing Scheduled (Motion for Summary
Judgment 09/16/2009 10:00 AM) Duke - 1 1/2
hour

John T. Mitchell

NOHG

LEU

Notice Of Hearing

John T. Mitchell

1/20/2009

1/23/2009

Judge

Scheduling Order, Notice of Trial Setting and
. Initial Pretrial Order

John T. Mitchell

John T. Mitchell

John T. Mitchell

John T. Mitchell
John T. Mitchell

John T. Mitchell
John T. Mitchell

Date:

12/28/2010
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Time: 03:06 PM

icial District Court - Kootenai Cou

User: LEU

ROA Report

Page 3 of 17

Case: CV-2008-0007069 Current Judge: John T. Mitchell
Lakeland True Value Hardware LLC vs. The Hartford Insurance Co

Lakeland True Value Hardware LLC vs. The Hartford Insurance Co
Date

Code

User

7/3112009

NOTC

COCHRAN

Notice of Address Change

John T. Mitchell

8/3/2009

ORDR

VICTORIN

Order Granting Motion for Disqualification of
Potential Alternate Judge/Judge Verby

Steve Verby

8/14/2009

HRSC

CLAUSEN

Hearing Scheduled (Status Conference
09/16/200910:00 AM) Set by Judge Mitchell
RE: Length of Trial

John T. Mitchell

CLAUSEN

Notice of Hearing

John T. Mitchell

NTSV

BAXLEY

Notice Of Service

John T. Mitchell

MNSJ

BAXLEY

Hartford's Motion For Summary Judgment

John T. Mitchell

MISC

BAXLEY

Statement Of Undisputed Facts In Support Of
Hartford's Motion For Summary Judgment

John T. Mitchell

MEMS

BAXLEY

Memorandum In Support Of Hartford's Motion
For Summary Judgment

John T. Mitchell

AFIS

BAXLEY

AFFD

CLAUSEN

AFFD

HARPER

John T. Mitchell
Affidavit Of Melanie Copley In Support of
Hartford's Motion For Summary Judgment (Complete Affd in expando #3)
Document sealed
John T. Mitchell
Affidavit of Counsel in Support of Hartford's
Motion for Summary Judgment (Affd in expando
#3)
Document sealed
Affidavit of Counsel in Suport of Hartfords Motion John T. Mitchell
for Summary Judgment.

FILE

LEU

New File Created---#5---CREATED expando

John T. Mitchell

FILE

MITCHELL

**************Expando #3 New File Created*****

John T. Mitchell

STIP

BAXLEY

Stipulation To Seal Affidavit Of Counsel In
Support Of Hartford's Motion For Summary
Judgment and Affidavit Of Melanie Copley In
Support Of Hartford's Motion For Summary
Judgment

John T. Mitchell

8/26/2009

ORDR

CLAUSEN

Order RE: Stipulation to Seal Affidavit of Counsel John T. Mitchell
in Support of Hartford's Motion for Summary
Judgment and Affidavit of Melanie Copley in
Support of Hartford's Motion for Summary
Judgment

9/3/2009

FILE

LEU

New File Created---#4----CREATED

John T. Mitchell

9/4/2009

MEMO

HUFFMAN

Memorandum in Response to Summary
Judgment

John T. Mitchell

9/10/2009

HRVC

CLAUSEN

Hearing result for Motion for Summary Judgment John T. Mitchell
held on 09/16/2009 10:00 AM: Hearing Vacated
Duke - 1 1/2 hour

HRSC

CLAUSEN

Hearing Scheduled (Motion for Summary
Judgment 11/04/200902:00 PM) Duke - 1 1/2
hour

8/20/2009

8/21/2009

Judge

John T. Mitchell

Date: 12/28/2010
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cia I District Court - Kootenai

User: LEU

ROA Report
Case: CV-2008-0007069 Current Judge: John T. Mitchell
Lakeland True Value Hardware LLC vs. The Hartford Insurance Co

Lakeland True Value Hardware LLC vs. The Hartford Insurance Co
Date

Code

User

9/1012009

HRVC

CLAUSEN

Judge
John T. Mitchell
Hearing result for Status Conference held on
Hearing Vacated Set by
Judge Mitchell
RE: Length of Trial
09/16/2009 10:00 AM:

NOHG

SREED

AMENDED Notice Of Hearing Re: Defendant's
Motion for Summary Judgment

John T. Mitchell

FILE

LEU

New File Created---#6---CREATED

John T. Mitchell

9/24/2009

WITP

HARPER

Plaintiffs Expert Witness Disclosure

John T. Mitchell

10/5/2009

NTSV

COCHRAN

Notice Of Service--Keely E Duke--US
Mail--10/5/09

John T. Mitchell

10/20/2009

HRSC

CLAUSEN

Hearing Scheduled (Motion 11/23/200909:00
AM) Relief from Pretrial Order - Bistline

John T. Mitchell

HRSC

CLAUSEN

Hearing Scheduled (Motion to Compel
11/04/200902:00 PM) Duke

John T. Mitchell

MNCL

SREED

Defendant's Motion To Compel

John T. Mitchell

NOHG

SREED

Notice Of Hearing Re: Defendant's Motion to
Compel

John T. Mitchell

MEMS

BAXLEY

Memorandum In Support Of Defendant's Motion
To Compel

John T. Mitchell

AFIS

BAXLEY

Affidavit Of Counsel In Support of Defendant's
Motion To Compel

John T. Mitchell

MEMO

BAXLEY

Memorandum In Response To Summary
Judgment

John T. Mitchell

MEMO

HUFFMAN

Amended Memorandum in Response to
Summary Judgment

John T. Mitchell

AFFD

COCHRAN

Affidavit of Mike Fritz

John T. Mitchell

AFFD

HUFFMAN

Amended Affidavit of Mike Fritz

John T. Mitchell

NOTC

HUFFMAN

Notice of Filing Amended Brief & Amended
Affidavit

John T. Mitchell

10/23/2009

DFWL

COCHRAN

Defendant Hartford's Disclosure of Expert
Witnesses

John T. Mitchell

10/28/2009

MISC

CLAUSEN

Amended Reply in Support of Hartford's Motion
for Summary Judgment

John T. Mitchell

10/29/2009

MISC

BAXLEY

Reply In Support Of Hartford's Motion For
Summary Judgment

John T. Mitchell

AFIS

BAXLEY

Supplemental Affidavit Of Courlselln Support of
Hartford's Motion For Summary Judgment

John T. Mitchell

GRNT

JOKELA

Hearing result for Motion to Compel held on
Motion Granted Duke

John T. Mitchell

10/21/2009

10/22/2009

11/412009

11/04/200902:00 PM:

GRNT

JOKELA

Hearing result for Motion for Summary Judgment John T. Mitchell
held on 11/04/2009 02:00 P~1: Motion Granted
Duke

Date: 12/28/2010
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cial District Court· Kootenai Cou

User: LEU

ROA Report
Case: CV-2008-0007069 Current Judge: John T. Mitchell
Lakeland True Value Hardware LLC vs. The Hartford Insurance Co

Lakeland True Value Hardware LLC vs. The Hartford Insurance Co
Date

Code

User

11/412009

DCHH

JOKELA

District Court Hearing Held
Court Reporter: JULIE FOLAND
Number of Transcript Pages for this hearing
estimated:

John T. Mitchell

WITP

BAXLEY

Plaintiffs Supplemental Expert Witness
Disclosure

John T. Mitchell

NTSV

BAXLEY

Notice Of Service

John T. Mitchell

NTSV

RICKARD

Notice Of Service

John T. Mitchell

AFFD

HUFFMAN

Affidavit of Arthur M Bistline in Support of Motion John T. Mitchell
for Relief From Pretrial Order

MEMO

HUFFMAN

Memorandum in Support of Motion for Relief from John T. Mitchell
Pretrial Order

MOTN

HUFFMAN

Motion for Relief from Pretrial Order

John T. Mitchell

NOHG

HUFFMAN

Notice Of Hearing-11/30/09 10:30 AM

John T. Mitchell

MISC

HUFFMAN

Plaintiffs Third Supplemental Responses to
Defendant's First Set of Interrogatories &
Requests for Production of Documents

John T. Mitchell

MISC

HUFFMAN

Plaintiffs Supplemental Responses to
Defendant's First Set of Interrogatories &
Requests for Production of Documents

John T. Mitchell

11/18/2009

HRSC

CLAUSEN

Hearing Scheduled (Motion to Amend
12/29/201011:30 AM) Bistline

John T. Mitchell

11/23/2009

ORDR

CLAUSEN

Order Granting Defendant's Motion to Compel
and Order Granting Defendant's Summary
Judgment in Part and Denying Summary
Judgment in Part

John T. Mitchell

11/25/2009

MEMO

HUFFMAN

Memorandum of Fees - Hartford

John T. Mitchell

AFFD

HUFFMAN

Affidavit of Counsel in Support of Hartford's
Memorandum of Fees

John T. Mitchell

11/30/2009

NOTD

COCHRAN

Notice Of Taking Deposition Duces Tecum of
Drew Lucurell

John T. Mitchell

12/4/2009

NTSV

COCHRAN

Notice Of Service

John T. Mitchell

12/9/2009

NTSV

CRUMPACKER Notice Of Service

John T. Mitchell

12/10/2009

OBJT

BAXLEY

Objection To Memorandum Of Fees And Costs

John T. Mitchell

12/11/2009

NOTD

BAXLEY

AMENDED Notice Of Taking Deposition Duces
Tecum Of Daniel J Harper on 01/21/10 at 9:00
AM

John T. Mitchell

MEMS

BAXLEY

Reply In Support Of Hartford's Memorandum Of
Fees

John T. Mitchell

MEMO

COCHRAN

Memorandum in Support of Motion for
Reconsideration

John T. Mitchell

AFFD

COCHRAN

Affidavit of Arthur M Bistline in Support of Motion John T. Mitchell
to Reconsider

NOTC

COCHRAN

Notice of Filing

John T. Mitchell

MOTN

COCHRAN

Motion for Reconsideration

John T. Mitchell

11/16/2009

12/16/2009

Judge

Date: 12/28/2010

Fi

Time: 03:06 PM
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I District Court - Kootenai Cou

User: LEU

ROA Report
Case: CV-2008-0007069 Current Judge: John T. Mitchell
Lakeland True Value Hardware LLC vs. The Hartford Insurance Co

Lakeland True Value Hardware LLC vs. The Hartford Insurance Co
Date

Code

User

12/16/2009

NOHG

COCHRAN

12/22/2009

HRVC

CLAUSEN

Judge
Notice Of Hearing

John T. Mitchell

Hearing result for Motion to Amend held on

John T. Mitchell

12/29/2009 11 :30 AM: Hearing Vacated Bistline
HRSC

CLAUSEN

Hearing Scheduled (Motion to Amend

John T. Mitchell

02/24/201002:30 PM) Complaint - Bistline
HRSC

CLAUSEN

Hearing Scheduled (Motion to Reconsider

John T. Mitchell

01/13/2010 11 :30 AM) Bistline
Amended Notice Of Hearing

John T. Mitchell

NOTH

PARKER

NTSV

CRUMPACKER Notice Of Service

John T. Mitchell

AFFD

CRUMPACKER Affidavit of Counsel in Support of Defendants
Motion to Strike Plaintiffs Experts, and
Memorandum in Support

John T. Mitchell

AFFD

CRUMPACKER Affidavit of counsel in support of Motion for
Prottective Order & Memorandum in Support

John T. Mitchell

AFFD

CRUMPACKER Affidavit of Counsel in Support of Defendants
Motion to Compel re: 2nd RFPs & Request for
Fees & Costs

John T. Mitchell

AFFD

John T. Mitchell
CRUMPACKER Affidavit of Counsel in Support of Defendants
Motion to Strike re Damages or in the Alternative
Second Motion to Compel & Request for Fees &
Costs

MNCL

CRUMPACKER Defendants Motion To Compel re 2nd RFPs &
Request for Fees & Costs

MOTN

CRUMPACKER Defendants Motion to Strike re Damages or in the John T. Mitchell
Alternative Second Motion to Compel & Request
for Fees & Costs

MEMO

CRUMPACKER Memorandum in Support of Defendants Motion to John T. Mitchell
Compel re 2nd RFPs & Request for Fees &
Costs

MEMO

CRUMPACKER Memorandum in support of Defendants Motion to John T. Mitchell
Strike re Damages or in the Alternative Second
Motion to Compel & Request for Fees & Costs

MOTN

CRUMPACKER Motion for Protective Order & Memorandum in
Support

John T. Mitchell

MOTN

CRUMPACKER Motion to Strike Plaintiffs Experts &
Memorandum in Support

John T. Mitchell

NOTH

PARKER

12/31/2009

NTSV

CRUMPACKER Notice Of Service

1/4/2010

MOTN

CLAUSEN

Defendant's Motion for Order Shortening Time,
and Memorandum in Support

1/5/2010

FILE

SHEDLOCK

New File Created

NOTH

CLAUSEN

Notice Of Hearing RE: Defendant's Motion to
Compel, Motion to Strike and Motion for
Protective Order

12/30/2009

Notice Of Hearing Re Defendant's Motion Strike
Plaintiff's Experts

John T. Mitchell

John T. Mitchell
John T. Mitchell

****File #7****

John T. Mitchell
John T. Mitchell
John T. Mitchell

Date: 12/28/2010

icial District Court - Kootenai Cou

Time: 03:06 PM
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User: LEU

ROA Report
Case: CV-2008-0007069 Current Judge: John T. Mitchell
Lakeland True Value Hardware LLC vs. The Hartford Insurance Co

Lakeland True Value Hardware LLC vs. The Hartford Insurance Co
Date

Code

User

1/6/2010

HRSC

CLAUSEN

Hearing Scheduled (Motion to Amend
02/24/2010 11 :30 AM) Punitive Damages Bistline

John T. Mitchell

MISC

BAXLEY

Hartford's Opposition To Plaintiffs Motion For
Relief From Pretrial Order

John T. Mitchell

MISC

BAXLEY

Hartford's Opposition To Plaintiffs Motion For
Reconsideration

John T. Mitchell

AFIS

BAXLEY

Affidavit Of Counsel In Support of Hartford's
Opposition To Plaintiffs Motion For Relief From
Pretrial Order

John T. Mitchell

NTSV

BAXLEY

Notice Of Service RE Plaintiffs Sixth
Supplemental Answers To Defendant's First Set
Of Interrogatories and Request for Production

John T. Mitchell

MISC

BAXLEY

Plaintiffs Response To Motion To Strike Experts John T. Mitchell

MISC

BAXLEY

Plaintiffs Response To Motion To Strike
Regarding Discovery Responses

John T. Mitchell

MISC

BAXLEY

Plaintiffs Response To Motion For Protective
Order

John T. Mitchell

AFIS

BAXLEY

Affidavit Of Arthur M Bistline In Response To
Defendant's Motion To Strike

John T. Mitchell

1/7/2010

MISC

CLAUSEN

*******NEW FILE CREATED #8*********

John T. Mitchell

1/11/2010

MISC

HUFFMAN

Reply in Support of Motion for Protective Order

John T. Mitchell

MISC

BAXLEY

Reply In Support Of Hartford's Motion To Strike
Plaintiffs Experts

John T. Mitchell

ANSW

LEU

Reply In Support Of Defendant's Motion To Strike John T. Mitchell
Re: Damages, Or In The Alternative Second
Motion To Compel, And Request For Fees And
Costs

OBJT

COCHRAN

Plaintiffs Objection to Consideration of Matters
John T. Mitchell
Not Raised on Summary Judgment by Hartford in
Response to Motion to Reconsider

NTSV

COCHRAN

Notice Of Service

DCHH

CLAUSEN

Hearing result for Motion to Reconsider held on John T. Mitchell
01/13/201011:30 AM: District Court Hearing Hel
Court Reporter: LAURIE JOHNSON
MOTION DENIED

DCHH

CLAUSEN

Hearing result for Motion held on 01/13/2010
11:30AM: District Court Hearing Held
Court Reporter: LAURIE JOHNSON

John T. Mitchell

DCHH

CLAUSEN

Hearing result for Motion held on 01/13/2010
11:30AM: District Court Hearing Held
Court Reporter: LAURIE JOHNSON

John T. Mitchell

HRSC

CLAUSEN

Hearing Scheduled (Motion in Limine
03/09/201001 :00 PM) Duke - 3 Hours

John T. Mitchell

HRSC

CLAUSEN

Hearing Scheduled (Status Conference
03/09/201001 :00 PM) Jury Instructions

John T. Mitchell

1/12/2010

1/13/2010

1/15/2010

Judge

John T. Mitchell

cial District Court - Kootenai Cou
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Time: 03:06 PM
Page 8 of 17

User: LEU

ROA Report
Case: CV-2008-0007069 Current Judge: John T. Mitchell
Lakeland True Value Hardware LLC vs. The Hartford Insurance Co

Lakeland True Value Hardware LLC
Date

Code

VS.

Judge

User
CLAUSEN

1/1512010

The Hartford Insurance Co

Notice of Hearing

John T. Mitchell

HRSC

CLAUSEN

John T. Mitchell
Hearing Scheduled (Motion to Compel
02/22/201009:00 AM) Duke - 2 hours (3 Mtns to
compel)

HRSC

CLAUSEN

Hearing Scheduled (Motion in Limine
02/22/201009:00 AM) Duke

John T. Mitchell

HRSC

CLAUSEN

Hearing Scheduled (Motion for Protective Order
02/22/201009:00 AM) Duke

John T. Mitchell

HRSC

CLAUSEN

Hearing Scheduled (Motion 02/22/201009:00
AM) Strike - Duke

John T. Mitchell

HRSC

CLAUSEN

Hearing Scheduled (Motion in Limine
01/22/2010 09:00 AM) RE: Experts - Duke

John T. Mitchell

HRSC

CLAUSEN

Hearing Scheduled (Motion to Reconsider
02/24/2010 11 :00 AM) Bistline - 1 Hour

John T. Mitchell

NOTD

BAXLEY

Notice Of Taking Deposition Of Brian Aim on
02/09/10 at 11 :30 AM

John T. Mitchell

NTSV

BAXLEY

Notice Of Service

John T. Mitchell

NTSV

BAXLEY

Notice Of Service

John T. Mitchell

NOTC

RICKARD

Notice Of Transcript Lodged

John T. Mitchell

1/2112010

NOTD

BAXLEY

Second AMENDED Notice Of Taking Deposition John T. Mitchell
Duces Tecum Of Daniel J Harper on 02/02/10 at
9:00 AM

1/2512010

ORDR

CLAUSEN

Order Granting in Part and Denying in Part
Defendant's Motion to Strike Plaintiffs Experts
and Memorandum in Support

John T. Mitchell

NOHG

BAXLEY

Notice Of Hearing RE Defendant's Motions on
02/22/10 at 9:00 to 11 :00 AM

John T. Mitchell

1/2612010

NOTC

CLAUSEN

Notice of Delivery of Original Transcript

John T. Mitchell

1/28/2010

ACKS

BAXLEY

John T. Mitchell
Acceptance Of Service Of Subpoena For
Deposition of Brian Aim on 01/21/10 by Brian Aim

NOTD

BAXLEY

Amended Notice Of Taking Deposition Of Brian
Aim on 02/09/10 at 11 :30 AM

John T. Mitchell

1/2912010

NTSV

COCHRAN

Notice Of Service

John T. Mitchell

2/1/2010

NOTD

CRUMPACKER Third AMended Notice Of Taking
Deposition Duces Tecum of Daniel J Harper

John T. Mitchell

NOTD

CRUMPACKER Fourth Amended Notice Of Taking
Deposition Duces Tecum of Daniel J Harper

John T. Mitchell

2/2/2010

MISC

CLAUSEN

**********FILE #9 CREATED***********

2/3/2010

NOTD

BAXLEY

Fifth Amended Notice Of Taking Deposition
John T. Mitchell
Duces Tecum Of Daniel J Harper on 02/02/10 at
9:00 AM

2/4/2010

AFFD

SREED

Affidavit of Dan Harper in Support of Motion to
Reconsider

John T. Mitchell

MOTN

SREED

Plaintiffs Second Motion for Reconsideration

John T. Mitchell

1/1912010

1/2012010

John T. Mitchell

Date:

ial District Court· Kootenai County
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Time: 03:06 PM
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ROA Report
Case: CV-2008-0007069 Current Judge: John T. Mitchell
Lakeland True Value Hardware LLC vs. The Hartford Insurance Co

Lakeland True Value Hardware LLC vs. The Hartford Insurance Co
Judge

Date

Code

User

2/4/2010

MISC

SREED

Plaintiffs Second Supplemental Expert Witness
Disclosure

John T. Mitchell

NOHG

SREED

Notice Of Hearing

John T. Mitchell

NTSV

CRUMPACKER Notice Of Service

John T. Mitchell

MEMO

CRUMPACKER Plaintiffs Memorandum in support of Second
Motion to Reconsider

John T. Mitchell

MNLI

CRUMPACKER Defendants Motion In Limine re: Expert Dan
Harper & Memorandum in Support

John T. Mitchell

AFFD

CRUMPACKER Affidavit of Counsel in Support of Defendants
Motion in Limine re: Expert Dan harper &
Memorandum in Support

John T. Mitchell

FILE

SREED

New File Created **********FILE 10************

John T. Mitchell

MEMO

COCHRAN

Memorandum in Support of Defendant's Motion
in Limine RE: Damages

John T. Mitchell

MOTN

COCHRAN

Defendant's Motion in Limine RE: Damages

John T. Mitchell

AFFD

LEU

Affidavit Of Counsel In Support Of Defendant's
Motion In Limine Re: Damages

John T. Mitchell

AFFD

HUFFMAN

Affidavit of Robert E Underdown

John T. Mitchell

AFFD

HUFFMAN

Affidavit of Arthur M Bistline in Support of Motion John T. Mitchell
to Amend Complaint

NOHG

HUFFMAN

Amended Notice Of Hearing - 2/24/10 11 :00 AM

John T. Mitchell

NOTC

HUFFMAN

Notice of Filing of Bates Stamped. Copy of
Affidavit of Dan Harper in Support of Motion to
Amend

John T. Mitchell

MOTN

BAXLEY

Motion To Amend Complaint

John T. Mitchell

MEMS

BAXLEY

Memorandum In Support Of Motion To Amend

John T. Mitchell

MISC

BAXLEY

Defendant's Opposition To Plaintiffs Motion To
Amend Complaint

John T. Mitchell

MISC

BAXLEY

Hartford's Opposition to Plaintiffs Second Motion John T. Mitchell
For Reconsideration

AFFD

BAXLEY

Affidavit Of Counsel In Support Of Hartford's
Opposition to Plaintiffs Second Motion For
Reconsideration

MOTN

BAXLEY

'Motion To Strike Affidavit Of Robert E
Underdown And Memorandum In Support

John T. Mitchell

NOHG

BAXLEY

Notice Of Hearing on Defendant's Motion To
Strike Affidavit Of Robert E Underdown And
Memorandum In Support on 02/24/10 at 11 :00
am

John T. Mitchell

MISC

BAXLEY

Plaintiffs Response To Defendant's Motion In
Limine

John T. Mitchell

AFFD

BAXLEY

Affidavit Of Arthur M Bistline In Response To
Defendant's Motion In Limine Concerning Dan
Harper

John T. Mitchell

2/8/2010

2/9/2010

2/10/2010

2/11/2010

2/16/2010

John T. Mitchell

Date: 12/28/2010

F

Time: 03:06 PM
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2/1612010

MISC

BAXLEY

Plaintiff's Response To Defendant's Motion In
Limine Concerning Dan Harper

John T. Mitchell

MEMO

BAXLEY

Memorandum In Opposition To Motion For
Protective Order

John T. Mitchell

MOTN

BAXLEY

Defendant's Motion For Order Shortening Time
And Memorandum In Support

John T. Mitchell

2/17/2010

NTSV

BAXLEY

Notice Of Service

John T. Mitchell

2/18/2010

ORDR

CLAUSEN

Order Granting Defendant's Motion for Order
Shortening Time

John T. Mitchell

MISC

COCHRAN

Reply in Support of Defendant's Motion in Limine John T. Mitchell
Re: Expert Dan Harper

NOHG

COCHRAN

Second Amended Notice Of Hearing on
John T. Mitchell
Defendant's Motion to Strike Affidavit of Robert E
Underdown (Time Change Only)

MISC

COCHRAN

Surreply in Support of Motion for Protective Order John T. Mitchell

MISC

HARWOOD

Reply In Support Of Defendant's Motion In Limine John T. Mitchell
In RE: Damages

NOHG

LEU

Amended Notice Of Hearing

John T. Mitchell

NTSV

COCHRAN

Notice Of Service

John T. Mitchell

2/21/2010

FILE

LEU

New File Created--#11--CREATED

John T. Mitchell

2/22/2010

PLWL

CRUMPACKER Plaintiff's 28 Day Supplemental Expert
Witness Disclosure

NOHG

SREED

AMENDED Notice Of Hearing Re: Defendant's
Motion to Strike Re: Damages, or in the
Alternative Second Motion to Compel, and
Request for Fees and Costs

DCHH

CLAUSEN

Hearing result for Motion in Limine held on
John T. Mitchell
02/22/201009:00 AM: District Court Hearing Hel
Court Reporter: JULIE FOLAND

DCHH

CLAUSEN

Hearing result for Motion for Protective Order
held on 02/22/2010 09:00 AM: District Court
Hearing Held
Court Reporter: JULIE FOLAND

John T. Mitchell

DCHH

CLAUSEN

Hearing result for Motion held on 02/22/2010
09:00 AM: District Court Hearing Held
Court Reporter: JULIE FOLAND

John T. Mitchell

DCHH

CLAUSEN

John T. Mitchell
Hearing result for Motion in Limine held on
02/22/201009:00 AM: District Court Hearing Hel
Court Reporter: JULIE FOLAND

DCHH

CLAUSEN

John T. Mitchell
Hearing result for Motion to Amend held on
02/22/201009:00 AM: District Court Hearing Hel
Court Reporter: JULIE FOLAND

DCHH

CLAUSEN

Hearing result for Motion to Amend held on
John T. Mitchell
02/22/2010 09:00 AM: District Court Hearing Hel
Court Reporter: JULIE FOLAND

2/19/2010

Judge

John T. Mitchell
John T. Mitchell

Date: 12/28/2010

Fi

Time: 03:06 PM
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Date

Code

User

2/2212010

DCHH

CLAUSEN

Judge
Hearing result for Motion to Reconsider held on

John T. Mitchell

02/22/201009:00 AM: District Court Hearing Hel
Court Reporter: JULIE FOLAND
Defendant Hartford's Supplemental Disclosure Of John T. Mitchell
Expert Witnesses

2/2312010

DFWL

BAXLEY

2/24/2010

OBJT

CRUMPACKER Defendants Objections to Notice of Vedeo
Deposition Duces Tecum of Julia Kale for
Purposes of Preserving Testimony for Trial

John T. Mitchell

OBJT

CRUMPACKER Defendants Objections to Notice of Video
Deposition Duces Tecum of Melanie Co-pley for
Purposes of Preserving Testimony for Trial

John T. Mitchell

OBJT

CRUMPACKER Defendants Objections to Notice of Video
Deposition Duces Tecum of Michelle Reynolds
for Purposes of Preserving Testimony for Trial

John T. Mitchell

ORDR

CLAUSEN

Order Denying Plaintiffs Second Motion for
Reconsideration

ORDR

CLAUSEN

Order Denying Defendant's Motion for Protective John T. Mitchell
Order

ORDR

CLAUSEN

Order Granting Defendant's Motion to Strike
Affidavit of Robert E. Underdown

John T. Mitchell

ORDR

CLAUSEN

Order Denying Plaintiffs Motion to Amend
Complaint

John T. Mitchell

NTSV

COCHRAN

Notice Of Service

John T. Mitchell

MOTN

COCHRAN

Defendant's Motion for Order Shortening Time,
and Memorandum in Support

John T. Mitchell

MOTN

COCHRAN

Defendant's Motion to Strike Plaintiffs 28 Day
Supplemental Expert Withess Disclosure and
Memorandum in Support

John T. Mitchell

NOHG

CRUMPACKER Notice Of Hearing Re Defendants Motion to
Strike Plaintiffs 28 Day Supplemental Expert
Witness Disclosure & Memorandum in Support

3/4/2010

NTSV

COCHRAN

Notice Of Service

John T. Mitchell

3/5/2010

AFFD

COCHRAN

Affidavit of Dan Harper in Support of Motion to
Consolidate

John T. Mitchell

MEMO

COCHRAN

Memorandum in Support of Motion to
Consolidate

John T. Mitchell

AFFD

COCHRAN

Affidavit of Arthur M Bistline in Support of Motion John T. Mitchell
to Consolidate

ORDR

CLAUSEN

Memorandum Decision and Order RE: Hartford's John T. Mitchell
Motions in Limine

MNCO

CRUMPACKER Motion To Consolidate

John T. Mitchell

MOTN

CRUMPACKER Motion to Shorten Time

John T. Mitchell

MISC

COCHRAN

2/26/2010

3/8/2010

John T. Mitchell

John T. Mitchell

Partial Withdrawal of Defendant's Motion t Strike John T. Mitchell
Plaintiffs 28 Day Supplemental Expert Witness
Disclosure, and Memorandum in Support

Date: 12/28/2010

F

Time: 03:06 PM
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Date

Code
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3/8/2010

MISC

COCHRAN

Withdrawal of Defendant's Motion to Strike RE:
John T. Mitchell
Damages, or in the Alternative Second Motion to
Compel, and Request for Fees and Costs

DEFX

COCHRAN

Defendant's Amended Trial Exhibits List

John T. Mitchell

DFWL

COCHRAN

Defendant's Trial Witness List

John T. Mitchell

DEFX

COCHRAN

Defendant's Trial Exhibit List

John T. Mitchell

CONT

JOKELA

Hearing result for Jury Trial Scheduled held on
03/22/201009:00 AM: Continued 10 DAYS
PRIORITY SET

John T. Mitchell

INHD

JOKELA

Hearing result for Status Conference held on
03/09/201001:00 PM: Interim Hearing Held
Jury Instructions

John T. Mitchell

INHD

JOKELA

Hearing result for Motion in Limine held on
John T. Mitchell
03/09/201001 :00 PM: Interim Hearing Held
Duke - 3 Hours (4 to 6 Motions in Limine); Keeley
Duke to Appear by Phone

HRSC

JOKELA

Hearing Scheduled (Jury Trial Scheduled
04/19/201009:00 AM) 10 DAYS

John T. Mitchell

DCHH

JOKELA

District Court Hearing Held
Court Reporter: JULIE FOLAND

John T. Mitchell

3/9/2010

Judge

Number of Transcript Pages for this hearing
estimated:
JOKELA

Notice of Trial

John T. Mitchell

MOTN

COCHRAN

Motion to Reconsider

John T. Mitchell

3/1112010

NTSV

BAXLEY

Notice Of Service

John T. Mitchell

3/13/2010

ORDR

CLAUSEN

Order RE: Plaintiff's Motion to Reconsider Filed
3/8110

John T. Mitchell

3/14/2010

FILE

LEU

New File Created---#12---CREATED

John T. Mitchell

3/15/2010

BRIE

LEU

Hartford's Trial Brief

John T. Mitchell

NTSV

BAXLEY

Notice Of Service

John T. Mitchell

PLWL

BAXLEY

Plaintiff's Witness List

John T. Mitchell

PLTX

BAXLEY

Plaintiff's Exhibit List

John T. Mitchell

NOTC

BAXLEY

Plaintiff's Notice Of Filing Proposed Jury
Instructions

John T. Mitchell

BRIE

BAXLEY

Trial Brief (Plaintiff)

John T. Mitchell

MISC

LEU

Defendant Hartford's Proposed Jury Instruction
And Special Verdict Form

John T. Mitchell

3/16/2010

MISC

HUFFMAN

Defendant Hartford's Proposed Special Verdict
Form

John T. Mitchell

3/18/2010

HRSC

CLAUSEN

Hearing Scheduled (Status Conference
John T. Mitchell
03/24/2010 09:30 AM) Duke to appear by phone

3/19/2010

MEMO

CRUMPACKER Memorandum in Support of Motion to Continue

John T. Mitchell

NOHG

CRUMPACKER Notice Of Hearing

John T. Mitchell

Date: 12/28/2010

Fi

Time: 03:06 PM
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Code
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3/19/2010

AFFD

CRUMPACKER Affidavit of Arthur M Bistline in Support of Motion John T. Mitchell
to Continue

AFFD

CRUMPACKER Affidavit of Dan Harper

John T. Mitchell

MNCN

CRUMPACKER Plaintiffs Motion To Continue Trial

John T. Mitchell

HRSC

CLAUSEN

Hearing Scheduled (Motion to Continue
03/24/201009:30 AM) Bistline

John T. Mitchell

MISC

BAXLEY

Defendant Hartford's AMENDED Proposed Jury
Instructions And Special Verdict Form

John T. Mitchell

MISC

BAXLEY

Special Verdict

John T. Mitchell

MEMO

BAXLEY

Defendant's Memorandum In Opposition To
Plaintiffs Motion To Continue Trial

John T. Mitchell

CONT

JOKELA

Hearing result for Jury Trial Scheduled held on
04/19/201009:00 AM: Continued 10 DAYS

John T. Mitchell

GRNT

JOKELA

Hearing result for Motion to Continue held on
03/24/2010 09:30 AM: Motion Granted Bistline

John T. Mitchell

INHD

JOKELA

Hearing result for Status Conference held on
03/24/201009:30 AM: Interim Hearing Held
Bistline; Duke to appear by phone

John T. Mitchell

HRSC

JOKELA

Hearing Scheduled (Jury Trial Scheduled
OS/25/201009:00 AM) 7 DAYS

John T. Mitchell

HRSC

CLAUSEN

Hearing Scheduled (Motion to Reconsider
04/20/2010 11 :00 AM) Bistline - 1 hour

John T. Mitchell

HRSC

CLAUSEN

Hearing Scheduled (Motion to Consolidate
04/20/2010 11 :00 AM) Bistline - 1 hour

John T. Mitchell

3/2512010

DEFX

CRUMPACKER Defendant'sSecond Amended Trial Exhibit List

John T. Mitchell

4/5/2010

MISC

HARWOOD

Hartford's Amended Fourth Supplemental
Responses To Plaintiffs First Set Of Requests
For Production Of Documents

John T. Mitchell

4/6/2010

MOTN

CRUMPACKER Motion to Reconsider(Amended)

MEMO

VICTORIN

Plaintiffs Memorandum in Support of Motion to
Reconsider Dismissal of Plaintiffs bad Faith
Claims

John T. Mitchell

MNCO

VICTORIN

Amended Motion To Consolidate

John T. Mitchell

AFFD

VICTORIN

Affidavit of Dan Harper in Support of Cotion to
Consolidate

John T. Mitchell

MEMO

VICTORIN

Memorandum in Support of Motion to
Consolidate

John T. Mitchell

NOHG

VICTORIN

Notice Of Hearing

John T. Mitchell

NOTC

CLAUSEN

Notice of Delivery of Original Transcript

John T. Mitchell

NOTC

CLAUSEN

Notice of Delivery of Original Transcript

John T. Mitchell

ORDR

CLAUSEN

Order RE: Plaintiffs Motion to Continue Trial

John T. Mitchell

MEMO

CRUMPACKER Defendants Memorandum in Opposition to
Plaintiffs Amended Motion to Consolidate

3/22/2010

3/24/2010

4/12/2010

Judge

John T. Mitchell

John T. Mitchell

Fi

Date: 12/28/2010
Time: 03:06 PM
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4/1212010

AFFD

John T. Mitchell
CRUMPACKER Affidavit of Counsel in Support of Defendants
Memorandum in Opposition to Plaintiffs Motion to
Consolidate

4/14/2010

MISC

BAXLEY

Hartford's Opposition To Plaintiff's Fourth Motion John T. Mitchell
For Reconsideration

4/15/2010

HRVC

CLAUSEN

Hearing result for Motion to Reconsider held on
John T. Mitchell
04/20/201011 :00 AM: Hearing Vacated Bistline
- 1 hour

HRVC

CLAUSEN

Hearing result for Motion to Consolidate held on John T. Mitchell
04/20/2010 11 :00 AM: Hearing Vacated Bistline
- 1 hour

HRSC

CLAUSEN

John T. Mitchell
Hearing Scheduled (Motion to Consolidate
04/27/201001 :30 PM) Bistline; parties to appear
by phone

HRSC

CLAUSEN

John T. Mitchell
Hearing Scheduled (Motion to Reconsider
04/27/201001:30 PM) Bistline; parties to appear
by phone; 1 hour

CLAUSEN

Amended Notice of Hearing

John T. Mitchell

4/2212010

Judge

4/2312010

DEFX

BAXLEY

Defendant's THIRD AMENDED Trial Exhibit List

John T. Mitchell

4/26/2010

MISC

BAXLEY

Reply To Objection To Motion To Reconsider

John T. Mitchell

4/27/2010

DCHH

CLAUSEN

Hearing result for Motion to Reconsider held on
John T. Mitchell
04/27/201001 :30 PM: District Court Hearing Hel
Court Reporter: JULIE FOLAND
TAKEN UNDER ADVISEMENT

DCHH

CLAUSEN

Hearing result for Motion to Consolidate held on John T. Mitchell
04/27/201001:30 PM: District Court Hearing Hel
Court Reporter: JULIE FOLAND
TAKEN UNDER ADVISEMENT

AFSV

COCHRAN

Affidavit Of Service-oBrian Alm--3/3/1 0

John T. Mitchell

AFSV

COCHRAN

Affidavit Of Service--Tim Van Valin--3/30/1 0

John T. Mitchell

AFSV

COCHRAN

Affidavit Of Service--Steve Furtado--3/30/10

John T. Mitchell

AFSV

COCHRAN

Affidavit Of Service--Carolyn Beard--3/30/10

John T. Mitchell

5/7/2010

NOTC

CRUMPACKER Notice of Videotaped Trial Testimony Deposition
of Julia Kale

5/14/2010

DFWL

BAXLEY

Supplement To Defendant Hartford's
Supplemental Disclosure Of Expert Witnesses

John T. Mitchell

5/16/2010

MISC

CLAUSEN

**********NEW FILE CREATED #13********

John T. Mitchell

5/17/2010

AFFD

HUFFMAN

Affidavit of Counsel in Support of Defendant's
Motion in Limine Re: Witnesses List

John T. Mitchell

MOTN

HUFFMAN

Defendant's Motion in Limine Re: Plaintiff's
Exhibit List & Memorandum in Support

John T. Mitchell

ORDR

CLAUSEN

Memorandum Decision and Order RE: Lakeland John T. Mitchell
True Value Hardware's Motion to Reconsider and
Motion to Consolidate

MEMO

COCHRAN

Hartford's Memorandum of Fees RE: Motion to
Consolidate

5/6/2010

5/19/2010

John T. Mitchell

John T. Mitchell

Date:
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Code

User

5/19/2010

AFFD

COCHRAN

HRSC

CLAUSEN

Judge
Affidavit of Counsel in Support of Hartford's
Memorandum of Fees

John T. Mitchell

Hearing Scheduled (Motion in Limine

John T. Mitchell

05/20/201003:45 PM)
5/2012010

DCHH

CLAUSEN

Hearing result for Motion in Limine held on
John T. Mitchell
District Court Hearing Hel
Court Reporter: JULIE FOLAND

05/20/201003:45 PM:

5/25/2010

AFFD

BAXLEY

Second Affidavit Of Dan Harper In Opposition To John T. Mitchell
Motion For Summary Judgment

MNLI

BAXLEY

Defendant's Motion In Limine RE Paid Claim
Amounts And Memorandum In Support

John T. Mitchell

PLWL

BAXLEY

Plaintiffs Supplemental Witness List

John T. Mitchell

FILE

BAXLEY

New File EXPANDO Created for Affidavit of M
Bistline below *****FILE #14 *******

John T. Mitchell

AFFD

BAXLEY

Affidavit Of Arthur M Bistline In Opposition Of
Motion In Limine Redelay In Payment

John T. Mitchell

MOTN

COCHRAN

Defendant's Motion in Limine RE: Claimed Delay John T. Mitchell
and Memorandum Support

OBJT

LEU

Defendant's Objection to Plaintiffs Proposed Jury John T. Mitchell
Instructiton

DCHH

CLAUSEN

Hearing result for Jury Trial Scheduled held on
John T. Mitchell
District Court Hearing Hel
Court Reporter: JULIE FOLAND
Number of Transcript Pages for this hearing
estimated: 700
05/25/201009:00 AM:

JTST

CLAUSEN

Jury Trial Started

John T. Mitchell

MISC

VICTORIN

Pliantiffs Objections to Defendant's Proposed
jury Instructions

John T. Mitchell

MISC

VICTORIN

Plaintiffs Objections to and Proposed Special
Verdict Form

John T. Mitchell

MISC

CLAUSEN

Defendant's Response to Plaintiffs Objections to John T. Mitchell
Defendant's Proposed Jury Instructions

SPVD

CLAUSEN

Plaintiffs Special Verdict

John T. Mitchell

CFJI

CLAUSEN

Court's Final Jury Instructions

John T. Mitchell

SPVD

CLAUSEN

Special Verdict

John T. Mitchell

STAT

LEU

Case status changed: closed

John T. Mitchell

6/112010

MISC

CLAUSEN

Court Reporters Estimate of Transcript Costs

John T. Mitchell

6/10/2010

FILE

LEU

New File Created-#15------CREATED----expando John T. Mitchell

FILE

POOLE

**************New File Created # 16****************

AFFD

John T. Mitchell
CRUMPACKER Affidavit of Melanie Copley in Support of
Defendants Verified Memorandum of Costs (File
# 15 Expando)

AFFD

CRUMPACKER Affidavit of Counsel in Support of Defendants
Verified Memorandum of Costs (in File #15 expando)

5/26/2010

5/27/2010

5/28/2010

6/11/2010

John T. Mitchell

John T. Mitchell

Date: 12/28/2010
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Time: 03:06 PM
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Code
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Judge

6/1112010

MEMO

CRUMPACKER Defendants Verified Memorandum of Costs

John T. Mitchell

MOTN

CRUMPACKER Defendants Motion for Award of Costs

John T. Mitchell

ORDR

CLAUSEN

Order RE: Defendant's Motion in Limine RE:
Claimed Delay

John T. Mitchell

ORDR

CLAUSEN

Order RE: Defendant's Motion in Limine RE:
Plaintiff's Witness List

John T. Mitchell

ORDR

CLAUSEN

Order RE: Defendant's Motion in Limine RE:
Plaintiff's Exhibit List

John T. Mitchell

6/28/2010

OBJT

SHEDLOCK

Plaintiff's Sworn Objection To Defendant's
Memorandum Of Costs

John T. Mitchell

6/29/2010

HRSC

CLAUSEN

Hearing Scheduled (Motion 08/25/201002:30
PM) Fees and Costs - Duke

John T. Mitchell

STAT

CLAUSEN

Case status changed: Closed pending clerk
action

John T. Mitchell

NOHG

BAXLEY

Notice Of Telephonic Hearing RE Defendant's
Motion For Award Of Costs on 08/25/10 at 2:30
pm

John T. Mitchell

L1S0NBEE

Filing: L4 - Appeal. Civil appeal or cross-appeal
to Supreme Court Paid by: Bistline, Arthur
Mooney (attorney for Lakeland True Value
Hardware LLC) Receipt number: 0030057
Dated: 7/9/2010 Amount: $101.00 (Check) For:
Lakeland True Value Hardware LLC (plaintiff)

John T. Mitchell

Bond Posted - Cash (Receipt 30059 Dated

John T. Mitchell

6/30/2010

7/9/2010

BNDC

L1S0NBEE

7/9/2010 for 100.00)

APDC

L1S0NBEE

Appeal Filed In District Court

John T. Mitchell

STAT

L1S0NBEE

Case status changed: Reopened

John T. Mitchell

NOTC

L1S0NBEE

Notice Of Appeal

John T. Mitchell

JDMT

JOKELA

Judgment

John T. Mitchell

CVDI

JOKELA

Civil Disposition entered for: The Hartford
Insurance Co, Defendant; Lakeland True Value
Hardware LLC, Plaintiff. Filing date: 7/15/2010

John T. Mitchell

FJDE

JOKELA

Final Judgement, Order Or Decree Entered

John T. Mitchell

8/3/2010

LETR

LEU

Letter From Bistline Law In Re: Hearing Dates

John T. Mitchell

8/11/2010

MISC

RICKARD

Hartford's Request For Additions To Reporter's
Transcrip And Clerk's Record

John T. Mitchell

8/13/2010

MISC

BAXLEY

Reply In Support Of Defendant's Motion For
Award Of Costs

John T. Mitchell

8/25/2010

DCHH

CLAUSEN

Hearing result for Motion held on 08/25/2010
02:30 PM: District Court Hearing Held
Court Reporter: JULIE FOLAND
MOTION GRANTED

John T. Mitchell

8/27/2010

ORDR

RICKARD

Order RE: Defendant's Motion For Award Of
Costs

John T. Mitchell

FJDE

RICKARD

Amended Judgment

John T. Mitchell

7/15/2010

Date: 12/28/2010
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Time: 03:06 PM
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Code

User

8/2712010

CVDI

RICKARD

Civil Disposition entered for: The Hartford
Insurance Co, Defendant; Lakeland True Value
Hardware LLC, Plaintiff. Filing date: 8/27/2010

John T. Mitchell

9/712010

NOTC

CLEVELAND

Notice of AMENDED Appeal

John T. Mitchell

11/16/2010

BNDC

HUFFMAN

Bond Posted - Cash (Receipt 49429 Dated
11/16/2010 for 3025.00)

John T. Mitchell

12/27/2010

BNDC

LEU

Bond Posted - Cash (Receipt 949429 Dated
12/27/2010 for 3025.00)

John T. Mitchell

BNDC

LEU

Bond Posted - Cash (Receipt 54082 Dated
12/27/2010 for 1043.70)

John T. Mitchell

Judge
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Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

I

LAKELAND TRUE VALUE HARDWARE,

L.L.C.,
Plaintiff,

Case No. CV-08-7069
DEFENDANT'S MOTION IN LIMINE RE:
DAMAGES

vs.
THE HARTFORD FIRE INSURANCE
COMPANY, a Connecticut corporation,
Defendant.

COMES NOW, defendant Hartford Fire Insurance Company ("Hartford"), by and
through its counsel of record Hall, Farley, Oberrecht & Blanton, P.A., and hereby moves this
Court for an Order precluding plaintiff Lakeland True Value Hardware, LLC's- ("Lakeland"). :
claims, if any, for (1) consequential damages for any alleged breach of contract by Hartford, at
the trial of this matter set for March 22, 2010, (2) damages for time periods beyond the time
period of November 1, 2008 through January 28, 2009 actually at issue in this action, and (3)
expenses and damages that are either personal to the owners of Lakeland, Michael and Kathy
DEFENDANT'S MOTION IN LIMINE RE: CONSEQUENTIAL DAMAGES - 1

Fritz (collectively referred to as the "Fritzes"), were previously paid by Hartford, or are in excess
of the Policy limits,
This motion is supported by Memorandum in Support of Defendant's Motion in Limine
Re: Damages, and the Affidavit of Counsel in Support of Defendant's Motion in Limine Re:
Damages, both of which are filed herewith,
Oral argument is requested.
DATED this

Br!aay of February, 2010.
HALL, FARLEY, OBERRECHT &
BLANTON, P.A.

CERTIFICATE OF SERVICE

at!::

I HEREBY CERTIFY that on the
day of February, 2010, I caused to be served a
true copy of the foregoing document, by the method indicated below, and addressed to each of
the following:

Arthur M. Bistline
Law Offices of Arthur M, Bistline
1423 N. Government Way
Coeur d'Alene, Idaho 83814
Fax: 208/665-7290

o

U,S, Mail, Postage Prepaid
Hand Delivered
WOvernight Mail
Telecopy,
V ("M/tl=:

D

o

DEFENDANT'S MOTION IN LIMINE RE: CONSEQUENTIAL DAMAGES - 2
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Keely E. Duke
ISB #6044; ked@hallfarley.com

CLERK DISTri:CT COURT

Bryan A. Nickels
ISB #6432; ban@hallfarJey.com

HALL, FARLEY, OBERRECHT & BLANTON, P.A.
702 West Idaho, Suite 700
Post Office Box 1271
Boise, Idaho 83701
Telephone:
(208) 395-8500
(208) 395-8585
Facsimile:

OEPIITY

W:\3\3-472.9\MIL\MIL - Damage - Counsel Aff.doc

Attorneys for Defendant

IN THE DISTRlCT COURT OF THE FIRST JUDICLt\L DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
LAKELAND TRUE VALUE HARDWARE,
L.L.C.,
Plaintiff,

Case No. CV-08-7069
AFFIDAVIT OF COUNSEL IN SUPPORT
OF DEFENDANT'S MOTION IN LIMINE
RE:DAMAGES

VS.

THE HARTFORD FIRE INSURANCE
COMPANY, a Connecticut corporation,
Defendant.

STATE OF IDAHO
County of ADA

)
) ss.
)

Bryan A.N1ckels, being first duly sworn upon oath, deposes and says:

1. That I am one of the attorneys of record for the Defendant in the above-entitled action
and, as such, have personal knowledge of the facts set forth herein.

.'
AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT'S MOnON IN LIMlNE RE:
CONSEQUENTIAL DAMAGES· I

2. Attached to this affidavit as "Exhibit A," is a true and accurate copy of Plaintiff's
Fourth Supplemental Response to Defendant's First Set of Interrogatories and Requests for
Production of Document to Plaintiff.
3. Attached to this affidavit as "Exhibit B," is a true and accurate copy of the Special

Property Coverage Fonn at issue in this action.
4. Attached to this affidavit as "Exhibit C" is a true and accurate copy of the January 15,
20~ 0,

report of Dan Harper, the "Final Report."
5. Attached to this affidavit as "Exhibit D" are true and accurate excerpts from the

February 2,2010 deposition of Plaintiff's expert Daniel Harper.

6. Attached hereto as Exhibit E is a true and correct copy of the Idaho Secretary of State
summary page and Certificate of Assumed Business Name, retrieved from the online Idaho
Secretary

of

State

Business

Entity

search

fonn

on

February

4,

2010,

at

http://www.accessidaho.orgipublic/sos/corplsearch.html?ScriptFonn.startstep=crit.
FURTHER YOUR AFFIANT SA YETH NAUGHT.

,Idaho

AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT'S MOTION IN LIMINE RE:
CONSEQUENTIAL DAMAGES - 2

CERTIFICATE OF SERVICE

£....

I HEREBY CERTIFY that on the
day of February, 2010, I caused to be served a
tl1le copy of the foregoing document, by the method indicated below, and addressed to each of
the following:

Arthur M. Bistline
Law Offices of Arthur M. Bistline
]423 N. Government Way
Coeur d'Alene, Idaho 83814
Fax: 208/665-7290

o
o

U.S. Mail, Postage Prepaid
Hand Delivered
~ Overnight Mail
[j'Telecopy
Email

IB

.--.'~
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ARTHUR M. BISTLINE
BISTLINE LAW, PLLC
1423 N. Government Way
Coeur d'Alene. ID 83814
(208) 665-7270
(208) 665-7290 (fax)
abistline!a>J?ovn.com
ISB: 5216
Attorney for Plaintiff

IN TI-IE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF IDAHO; IN
AND FOR THE COUNTY OF KOOTENAII

I
LAKELAND TRUE VALUE HARDWARE,
L.L.C.,
Plaintiff,
VS.

THE HARTFORD FIRE INSURANCE

Case No: CV-08-V069
,

LAINTIFF'S FOURTH SUPPLEMENTAL
PSPONSBS TO DEFENDANT'S FIRST
SET OF INTERROGATORIES AND
QUESTS FOR PRODUCTION

COMPANY, a Connecticut corporaLion,

Defendant.

INTERROGATORY NO.4: Please identifY by name, address, telephone number, and occupation
each person you may call as an expert wimess at the trial of this matter. In doing sa, please answer the

following for each such individual:
a.

The name and address of the school or university where they received special education or
training in their field of expertise, the dates when they attended each school or university, and the
namc and/or description of each degree they received, inclu~ing the date when each was
received.

b.

Please state the subject matter on which your expert(s) is eXpected to testifY, and state the·-.
.
!,
substance of every fact and opinion to which the ~xper~ is expecte~ to testify.

PLAINTIfF'S fOURTH SUPPLEMENTAL RESPONSE TO DEFENTDANT'S
FIRST SET OF lNTERROGATORIES AND REQUESTS FOR PRODUCTION
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i

c.

If your expert(s) has prepared a reporl(s) oftheir objective indings, please state the date(s)
the report(s) was prepared and the date(s) aU prior drafts were prepared.

!
d.

If your expert(s) to be compensated for their work and efforts in connection with this action,
please state how much they are to be paid. If the expelt(s) is to receive any additional
compensation jf you are successful in this actioll, please state the tel1l1S and conditions of this
additional compensation.
If the CKpert witness or witnesses identified in the above i?terrogatory is/are to render an

e.

opinion in this action, please set forth the underlying facts or, data supporting or tending to
support those opinions as required by Rule 705 of the Idaho Rules of Evidence.

f.

Please identify with specificity each and every scientific study, text, treatise, abstract, report,
or other research by title, date, author, and any other identifying lnfonnation that, in any degree,
constitutes a foundation or basis for any conclusion or opinion, reached or to be presented by
your expolt(S).

g.

Please identify each and eveJ)' document that you provided your expert(s) at any time with
regards to this litigation.

h.

Please identifY each document or other thing related to this case that at any time was
destroyed, or for whatever reason removed fi'om the possession and control of your expert(s).

1.

Please identify each and every action in which your expert(f) have either provided hl-COurt
testimony or deposition testimony in the last ten (10) years. i In doing so, please state the
following:

j.

I.

The name of the case,jurisdiction, and its civil actio'? number;

2.

The date that such testimony OCCUlTed; and

3.

The uttomey(s) involved in the action.

Please state if your expert(s) has ever been disqualified or pi'evented from testifying by any
court. If so, please state the following:

PLAINTIFF'S FOURTH SUPPLEMENTAL RESPONSE TO DEFENTDANT'S
FIRST SET OF rNTCRROGATORlES AND REQUESTS FOR PRODUCTION
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i
1.

actjO~ number;
. The date that such disqualification occulTed; and
i
The name of the case,jurisdiction, and its civil

I

2.
3.

The attol1ley(s) involved in the action.

ANSWER;
Drew Lucurell, Esq.;SPPA
Adj usters Intemalional
305 E. Pine Street
Seattle, WA 98122
(206) 682-0595
Already supplied at Plaintiff's first supplement.
No report has been prepared.
$400 an hour. No additional compensation will be received for a successful action.
Insufficient facts and data have been supplied in order to issu¢ a report. However,
Plaintiff anticipates that expert will be given memorandums for summary judgment
supplied hy botll parties, Melanie Copley's affidavit and attachments, PI Affidavit of
Brian AIm, PI Affidavit of Dan Harper, Hartford Insurance P(j)licy and related
amendments, Hartford's responses to Plaintiff's first set of requests for production of
documents, Pl Affidavit of Arthur Bistline.
(f) None at this time.
(g) None at this time.
(h) None exist.
(b)
(c)
(d)
(e)

0)

Greenfix America LLC etc. vs. Mutual Service Casualty Insurance Co, etc.
No. L - 00292
'

Superior Court of the State of California for the County ofImperial Unlimited
Jurisdiction.
!
Deposition was taken twice: September 28,2004 and April 15,2005.
The trial date: May 5, 2005.

CD

EXpclt has never been disqualified or prevented from tcstifyit~g by any court.

PLAINTIFF'S FOURTH SUPPLEMENTAL RESPONSE TO DEFENTDANT'S
FIRST SET OF INTERROGATORJES AND REQUESTS FOR PRODlICTION
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Dan Harper, CP N ABV, ASA, MBA
Harper incorporated
60 1 West Main Ave., Ste. 814
Spokane, WA 99201
(509) 747·5850
Attached is an updated Jist of Mr. Hruper's cases for the past five (5) years. His office
will be supplementing this list with missing case numbers and they Will be provided upon
receipt.
INTERROGATORY NO.5: Please itemize by description ruld runount all damages, special

or otherwise, which you expect to prove at trial, including but not limit~d to the following:
a.

The nature of each element of damage;

b.

The amount of money sought for each element bf drunage;

c.

All bases for the compilation of each element of damage;

d.

and Identify all dm::mnenlation that is available to substrultiate all alleged
damages.

In doing so, please further identify which of the aforementioned items of drullage you
contend would not be recoverable under Hruiford's policy of insurance,

ANSWER:
a. Nature of each element of damage
1.

Contract drunages for lost business income for the balance of the period
of restoration, January 28 111, 2009, per the re~ort of Dan Harper $30,400.

2.

Tort damages for lost business income fron~ January 2009 through
i

September 2009 per the report of Dan Harp~r - $136,400
i

3. Contract damages for continuing nOlmal op~ratillg expenses through the
balance of the period of restoration, January 28
PLAINTIFF'S FOURTH SUPPLEMENTAL RESPONSE TO DEFENTDANT'S
FIRST SET OF lNTERROGATORIES AND REQUF.ST1l FOR PRODUCTION
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Dan Hruper - $24,500.

4. Tort Damages for continuing normal operat?lg expenses through
September 2009, per the repOlt of Dan Harp;er ~ $39)000.
5. True Value back charge for lease hold improvements thllt had to be
repaid due to late account status - $17,219. '
6. Miscellaneous Charges due to cash flow prcjblcIr.s through May 2009.

7. Colonia! Pacific Leasing Group has filed suit and has obtained a default.
The amount of1hisjudgment is not yet detefl1ined. Kootenai County
:

Case CV09-1981.
8. Great American Leasing - Judgment. $$51,1;59.58 + $657.55, plus
interest of 18% per an..'1um,
9.

Co11tract damages for Adjusters InternatiOl~ - $16,000

10. Punitive damages - $500,000, or such other ;surn as a jury deems
appropriate.
The interrogatory is sUQject to supplementation as WIT. Harper updates his
schedules.

An affinnative representation is made that the only documents pertaining to Plaintiffs claim
which PlainliIT has in its possession have been provided. The only: documents not provided are
communications between Plaintiff and counsel.
DATED this

~ day of December, 2009.

~-"(ARTHUR M. BISTLINE

!

PLAINTIFF'S FOURTH SUPPLElviENTAL RESPONSE TO DEPENTDANT'S
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SPECIAL PROPERTY COVERAGE FORM
Various provisions in this policy restrict coverage. Read the entire policy carefully to determine rights, duties, and
what is and is not covered.
Throughout this poRcy the words "you" and "your" refer to the Named Insured shown in the Declarations. The words
"we: "us" and ·our" refer to the Company providing this insurance.
Other words and phrases that appear in quotation marks have special meaning. Refer to the SECTION G
PROPERTY DEFINITIONS.

A. COVERAGE

(b) Materials, equipment. supplies and
temporary structures, on or wllhin
1,000 feet of the "scheduled
for
making
premises",
used
additions, alterations or repairs to
the buildings or structures.

We will pay for direct physical loss of or physical
damage to Covered Property at the premises
described in the Declarations (also called
"scheduled premises" in this policy) caused by or
resulting from a Covered Cause of Loss.

b. Business Personal Property located In or

1. Covered Property
Covered Property as used in this pOlicy, means
the following types of property for which a Umi!
of Insurance is shown in the Declarations:

on the building(s) described in the
Declarations at the "scheduled premises»
or In the open (or in a vehicle) within 1,000
feet of the "scheduled premises", including:

BUildings, meaning only building(s) and
structure(s) described in the Declarations,
.including:

(1) Property you own that is used in your
business;

8.

(2) Too!s and eqUipment owned by your
employees, which are used in your
business operations;

(1) Completed additions;

(2) Permanently installed:
(a) Fixtures;

(3) Property of others that is in your care,
custody Of control;

(b) Machinery; and

{4} "Tenant
Improvements
Betterments"; and

(c) Equlpmant;

(3) Outdoor fixtures;

(5) Personal property owned by you that is
used to maintain or sefYiCtl the buildings
or structures on the premises, including:

(a) Fire extinguishing equipment;
(b) Outdoor furniture;
(e) Floor coverings; and
(d) Appliances used for refrigerating,
ventilating, cooking, dishw8shing
or laundering; and

(7) If not covered by other insurance:

(a) Additions

under· construction,
alterations and repairs to the
buildings or structures;

Fonn SS 00 07 0705

and

(5) Leased personal property for which
you have contractual responsibility to
insure, unless otherwise provided for
under Personal Property of Others.

(4) Your personal property in apartments,
rooms or common areas furnished by
you as landlord;
(5) Building Glass, meaning glass that is
part of a building or structure;

/

2.

Property Not Covered
Covered Property does not include:

a. Aircraft. automobiles, motor trucks and
other vehicles subject to motor vehicle
registration;

b. Automobiles held for sale;

c. "Money", bullion, numismatic and philatelic
property and bank notes or ·securities"
except as provided in any Additronar~'" ,~,.-,.,.,'
Coverages or Optional Coverages. Lottery
tickets held for sale and postage stamps in
current use and having face value are not
"securities".

d. Contraband. or property in the course of
illegal transportation or trade;

Page 1 of 25
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SPECIAL PROPERTY COVERAGE FORM
e.

Land (including land on which the property
is located). water. growing crops Of lawns;

f.

Outdoor fences. radio or television antennas
Qncluding satellite dishes), Including their
Ieed in wiring. masts or towers, signs (other
than signs attached to buildings), trees,
shrubs or plants (other then those held for
sale or sold but not delivered), except as any
of these may be provided In the:
(1) Outdoor Property Coverage Extension;
or

Covered Cause of Loss to Its roof
or waifs through which the rain,
snow, sleet, ice, sand or dust
enters: or

(b) The direct physical loss or physical
damage is caused by or results
from thawing.of snow, sleet, or Ice
on the building or structure.

b. Pets and animals are covered only if:
(1) They are inside the building; and

(2) They are owned by others and
boarded by you, or owned by you and
held for sale or sold but not delivered.

(2) Outdoor Signs Optional Coverage;

g. Watercraft (including motors, equipment
and accessories) while afloat;

h. The cost to research, replace or restore the
information on "valuable papers and
records", excep! as may be provided in any
Coverage Extensions or Optional Coverages.
I. "Data" and "software" which exists on
electronic "media" including the cost to
research, replace or restore them, except
as may be provided for in any Additional
Coverages or Optlonal Coverages.
j. Accounts. bills. food stamps. other evidences
of debt, accounts receivable or "valuable
papers and records"; except as otherwise
provided for in this policy.
3. Covered Causes of Loss
RISKS OF DIRECT PHYSICAL LOSS unless
the loss is:

a.

Excluded in Section B., EXCLUSIONS; or

b. Limited in Paragraph A.4. Limitations; that
follow.

a. We will not pay for direct loss of or damage
to:

(1) Property that is missing, where the
only evidence of the direct physical
loss or physical damage is a shortage
disclosed on taking inventory, or other
instances where there is no physical
evidence 10 show what happened to
the property. This limitation does not
apply to the Additional Coverage for
"Money" and "Securities".
(2) Property that has be.en transferred 10 a
person or to a place outside the
·scheduled premises" on the basis of
unauthorized instructions.
(3) The interior of any building or structure
caused by or resulting from rain, snow,
sleet, Ice, sand or dust, whether driven
by wind or not, unless:

Page 2of25

o.

For direct physical loss or physical
damage by "theft", the following types of
property are covered only up to the limits
shown:

(1) $2,500 for furs, fur garments and
garments trimmed with fur;
(2) $5,000 for jewelry, watches, watch
movements, jewels. pearls, precious
and semi-precious stones, bullion,
gold. silver, platinum and other
precious alloys or metals. This limit
does not apply to jewelry and watches
worth $500 or less per item;
(3) $2,500 for patterns. dies, molds and
forms; and

(4) $500 for stamps, lottery tickets held for
sale and letters of credit.

4. limitations

(a) The building or structure
sustains physical damage by a

And then we will pay only If they are killed,
stolen, or their destruction is made
necessary by a 'specified cause of loss".

first

d. Unless specifically provided under a separate
endorsement and with a specific Limit of
Insurance indicated in the Declarations, we
will not pay for direct physical loss of or
physical damage to "perishable stock"
caused by or resulting from:

(1) A change in temperature or humidity
resulting from:
(a) Mechanical breakdown or failure of:
(i)

Stationary heating plants; or

(II) Refrigeratlng,,,,,.cooling,.,::or.:,:.,::,,,,,,,- ,:
humidity control, apparatus or, .. "".; ,,::'
eqUipment; .
(b) Artificially
generated
electric
current, Including electric arcing.
that disturbs electrical devices, ...
appliances or wires; or
. ,., .

or partial failure of
electric power on your 'scheduled
premises".

(0) Complete

(2) Contamination by refrigerant.

Form SS 00 07 07 05
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5. Additional Coverages
8. Collapse
(1) With respect to Buildings;

(a) Collapse means an abrupt falling
down or caving in of a building or
any part of a building with the
result that the bulfding cannot be
occupied for its intended. purpose;
(b) A building or any part of a building
that is in danger of falling down or
caving in Is not considered to be in
a state of collapse;

(c) A part of a building that is standing
is not considered to be in a state of
collapse even if it has separated
from another part of the building;

(d) A building that is standing or any
part of a building that Is standing is
not considered to be in a state of
col/apse even if it shows evidence
of cracking, bulging, sagging,
bending,
leaning,
settling,
shrinkage, or expanSion.

(2) We will pay for direct physical Joss or
physical damage caused by or resulting
from risks of collapse of a buikling or any
part of a buikling that is insured by this
policy caused only by one or more of the
following:

(a) "Specified

cause of loss" or
breakage of building glass, if such
ioss or breakage was covered by
this policy;

(b) Decay that Is hidden from view,
unless the presence of such decay
was known to an insured prior to
collapse;

(e) Insect or vermin damage that is
hidden from view, unless the
presence of such damage Is known

to an insured prior to collapse;
(d) Weight of people or personal
property;
(e) Weigh! of rain that collects on a
roof; and

(f) Use of defectlve material or methods
in construction, remodeling or
renovation if the collapse OCCurs
during
the
course
of
the
or
construction.
remodeling
renovation.
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The criteria set forth In Paragraphs

(l){s) through (1)(d) do not limit the
coverage otherwise provided under
this Additional Coverage for the
Causes of Loss listed In Paragreph
(2}(a), (2)(d), and (2)(e).

(3) If the col/apse Is ~used by a Covered
Cause of Loss listed in Paragraphs
(2)(b) through (2)(f). we will pay for
direct physical loss of or physical
damage to the property listed below,
but only If such physical loss or
physical damage is a direct result of
the collapse of a building Insured
under this policy, and Iile property is
property covered under this policy;

(a) Awnings; gutte!'S and downspouts;
yard fixtures; outdoor swimming
pools; piers, wharves and docks;
beach or diving platforms or
appurtenances; retaining walls;
walks, roadways and 'other paved
surfaces.

(4) If personal property abruptly falls down
or caves in and such coJlapse is not
the rasuH of cofJapse of a building, we
will pay for Joss or damage to Covered
Property caused by such coJlapse of
personal property only If
(a) The collapse was caused by a
cause of loss listed in Paragraphs
(2)(a) through (2)(1) of this
Additional Coverage;

(b) The personal property which
collapses is inside a building; and

Ie) The property which coJlapses is
not of a kind listed in Paragraph
(3) above, regardless of whether
that kind of property is considered
to be personal property or real
property.
The coverage stated In this Paragraph
(4) does nol apply to personal property
if marring or scratching is the only
damage to that personal property
caused by the collapse.
Collapse of personal property,does.not.. , ..
mean cracking. bulging,sagging, ....
bending, leaning. settling, shrinkage or
expansion.
(5) This Additional Coverage, Collapse:
wl/l not increase the limits of
Insurance provided in this policy~
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b. Debris Removal
(1) We will pay your expense to remove
debris of Covered Property caused by
or resulting from a Covered Cause of
Loss that occurs during the policy
period. The expenses will be paid only
If they are reported to us in writing
within 1BOdays of the ear/ier of:
(a) The date of direct physicsl loss or
physical damage; or
(b) The end of the policy period.
(2) The most we will pay under this
additional Coverage is 25% of the
amount we pay for the direct loss of or
phYSical damage to Covered Property
plus the deductible in this policy
applicable to that physical loss or
physica! damage.
But this limitation does not apply to
any additional Debris Removal limit
provided in the Limits of Insurance
section.
(3} This Additional Coverage does not
apply 10 costs to:
(a) Extract
·pollutants
contaminants" from land; or

and

(b) Remove, restore or replace
polluted or contaminated land or
water.
c.

Equipment Breakdown
(1) We will pay for direct physicslloss or
physical damage caused by or
resulting
from
an
Equipment
Breakdown Accident to Equipment
Breakdown Pwperty.
Equipment
means:

Breakdown

Accident

(a) Mechani:;al breakdown, including
rupt!Jre or bursflng caused by
centrifugal force.
(b) Artificially
generated
electric
current, including electric arcing,
that disturbs electrical devices,
appliances or wires.

(c:) Explosion of steam bol/ers, steam
. piping, steam engines or steam
turbines owned or leased by you,
or operated under your control.
(d) Physical loss or physical damage
to steam boilers, steam pipes,
steam engines or steam turbines
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caused by or resulting from any
condHtan or event inside such
boilers or eqUipment.
(e) Physical loss or physical damage
to hot water boilers or other water
heating equipment caused by or
resulting frOIJl any condition or
event inside such boilers or
equipment.
Equipment
Breakdown
Property
means Covered Property built to
operate under vacuum or pressure,
other than weight of contents. or used
for the generation, transmission or
utilization of energy.
The following is not
Breakdown Property:

Equipment

(8) Any structure, foundation, cabinet,
compartment or air supported
structure building;
insulating
(b) Any
material;

or·

refractory

(c:) Any sewer piping, any underground
vessels or piping, any pIping fooning
a part of a sprinkler system, water
piping other than boiler feed water
piping, boiler condensate retum
piping, or water piping forming a part
of a refrigerating or air conditioning
system;
(d} Any vehicle or any equipment
mounted on a vehicle. As used
here, vehicle means any machine
or apparatus that is used' for
transportation or moves under Its
own power. Vehicle Includes, but
is not limited to, car, truck, bus,
trailer, train, aircraft, watercraft,
forklift,
bulldozer,
tractor' or
harvester. However, any property
that is stationary, penmanently
installed at a ·scheduled premises"
and that receives electrical power
from an external power source will
not be considered a vehicle.
.,',.

(9) Any equipment manufactured by
you for sale. ........ '.,,,, •••. ~ ..,
..

I'

(2' Coverage Extensions

I

The following coverage extensions
apply only to direct physical loss or .
physical damage caused. by or
resulting
from
an
Equipment
Breakdown Accident:
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SPECIAL PROPERTY COVERAGE FORM
(a) Hazardous Substances
We will pay in anyone occurrence
for the additional cost, nol to
exceed $50,000, to repair or
replace Covered Property because
of contamination by a hazardous
substance. This includes the
expenses to clean up
dispose of
such
property.
Hazardous
substance means any substance
that is hazardous to human health
or that has been declared by a
govemment
agency . to. be
. hazardous to human health.

or

Additional cost in this extension
means those beyond what would
have been required had no
hazardous
substance
been
involved.
This limit Is part of and not In
addition to the Limits of Insurance
for Covered Property.

(b) Expediting Expenses
With respect to your damaged
Covered Property, we will pay in
anyone occurrence, up to
$50,000, for the reasonable and
necessary additional expenses
you incur to:
ti) Make temporary repairs; or
(II) Expedite permanentrepail:s or
permanent replacement.

(c) Defense

If a claim or "suit" is brought
against you alleging that you are
liable for damage to property of .
another in your care, custody or
control
directly
caused
by
Equipment Breakdown we will
either:

(i) Settle the claim or 'sult"; or
(II) Defend you against the claim
or "suit,h
but keep for
ourselves the right to settle it
at any point.

(d) Supplementary Payments
We will pay, with respect to any
claim or "suit" we defend:

(i) All expenses we incur;
(/I) The cost of bonds to release
attachments, but only for bond
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amounts within the Limit of
Insurance. We do not have to
fumish these bonds;

(iii) All

reasonabla
expenses
incurred by you at our request
to assist us in the investigallon
or defense of the claim or
"suit" inciudlng actual loss of
earnings up to $100 a day
because of time off from work;

(Iv) All costs taxed against you in
any "suit" we defend;

tv) Prejudgment interest awarded
against you on that part of the
judgment we pay. If we make
an offer to pay the applicable
limit of Insurance, we wllf not
pay any prejudgment interest
basad on that period of time
after the offer; and

(vi) All interest on the full amount
of any judgment that accrues
after entry of the judgment and
before we have paid, offered
to pay, or deposited In court
the part of the judgment that is
within the limit of Insurance
shown in the Declarations.
These payments will not reduce
the Limit of Insurance shown in the
Declarations.

(e) Business Income and
Expense Extension

Extra

The Business Inccme and Extra
Expense Additional Coverages are
extended to provide coverage for a
tenant who has a loss of income
from the lack of heating, cooling or
power as a result of equipment
breakdown
to
mechanical,
electrical or pressure equipment of
the building owner.

{f) If Equipment Breakdown Property
requires replacement due to an·
EqUipment Breakdown Accident,
we will pay your additional cost to
replace It with eqUipment that .Is.~~·.::
better for the environment, safer or
more efficient than the equipment
being replaced. However. we will
not pay more than 125% of what
the cost would have bean to repair
or replace with property of
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SPECIAL PROPERTY COVERAGE FORM
comparable material and quality.
This coverage does not increase
any of Ihe applicable limits. This
coverage does not apply to any
property indicated as being valued
on an Actual Cash Value basis.

agent has issued, or that was issued by
someone who impersonates you or your
agent This includes written instrumants
required in conjunction with any credit,
debit, or charge card issued to you or
any "employee- for business purposes.

If you wish to retrofit air
conditioning
or
refrfgeratlon
equipment
that
utilizes
a
refrfgerant
containing
CFC
(chlorofluorocarbon) substances to
accept a non-CFC refrigerant or
replace the system with a system
using a non-CFC refrigerent, we
will consider this better for the
environment
Any associated
or
Extra
Business
Income
Expense will be included in
determining the additional cost, If
Business
Income and Extra
Expense apply 10 this policy.

(2) If you are sued for refusing to pay any
Covered Instrument on the basis that It
has been forged or altered. and you
have our written consent to defend
against the ·sult-, we will pay for any
reasonable expenses that you incur
and pay in that defense.

(3) We will pay for loss resulting direelly
from your having accepted in good
faith, in exchange for merchandise,
"money" or services:
(8) Money orders, including counterfeit
money orders, of any United States
or CanadIan post office. express
company or national or state (or
Canadian) chartered bank that are
not paid upon presentation; and

(3) Additional Condition· Bankruptcy
The bankruptcy or insolvency ot you or
.your estate will not relieve us of any
obligation
under
this
Addftional
Coverage.

(b) Counterfeit United States
Canadian paper currency.

(4) The most we wi! pay In anyone
occurrence. including legal expenses,
under this Additional Coverage Is $5,000,
unless a higher limit of Insurance is
shown in the Declarations.

(4) Jurisdictional Inspections:

If any
requires
stete or
vessel
perform
behalf.

boiler or pressure vessel
inspeelion to comply with
municipal boiler and pressure
regulations. we agree to
such inspection on your

g. Glass Expense
We wi!( pay for necessary expenses
incurred to:

d. Fire Department Service Charge
When the fire department Is called to save

(1) Put up temporary plates or board up
openings if repair or replacement of
damaged glass.ls delayed;

or proteel Covered Property from a
Covered Cause of Loss, we will pay up to
$25,000 in anyone oCCurrence for your
liability tor fire department service charges:

and
(3) Remove or replace obstructions when
repairing or replacing glass that is part
of a building.

(2) Required by local ordinance.

This does not Include
replacing window displays.

Fire Extinguisher Recharge

We will pay to cover your expenses for
recharge of your hand fire extinguishers
when they are emptied while fighting lire.

h.
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removing

or

Lock and Key Replacement
We will pay up to. $J,ODDjn.~aIJY.~.ol)a_,.~::. ~:...
.. .. .
occurrence for the re-keying of locks or the
repair or replacement of locks at
"scheduled premises" folJowing the theft or
the attempted theft of keys by burglars.

f .. For(Jery
(1) We wil pay for loss resurting directiy
from forgery or alteration of any cheGk,
draft, promissory note, or similar written
promises, orders or directions to pay a
sum certain in "money" that you or your

.,

(2) Repair or replace encasing frames;

(1) Assumed by contract or agreement
prior to 105s; or
e.

or

i.

Money ~nd SecuritIes

(1) We will pay for loss of "money" and
"securities" used in your business while
Form 5S 00 07 07 05
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at a bank or savings institution. within
your living quarters or the living quarters
of your pal1ners or any employee having
use ana custody of the property. at the
"scheduled premises". or in transit
between any of Ihese places. resulting
directly from:
fa) "Theft";
(b) Disappearance; or

J.

(c) Destruction.
(2) In addition to the Limitations and
Exclusions applicable to property
coverage, we will not pay for foss:
(a) Resulting from accounting or
arithmetical errors or omissions;
(b) Due to the giving or surrendering
of property in any axchange or
purchase; or
(c) Of property contained in any
"money"-operated device unless a
continuous recording instrument in
the device records the amount of
"money" deposited in the "money"operated device.
(3) The most we will pay for loss in any
one occurrence is:
(a) The limit shown in the Declarations
for Inside the Premises for
"money" and 'securities~ while:
(I) In or on the ·scheduled
premises"; or
(If) Within a bank or savings
institution; and
(b) The limit shown in the Declarations
for OutSide the Premises for
"money" and "securities" while
anywhere else.
(4) All loss:
(a) Caused by one or more persons;
or
(b) Involving a single act or series of
relaled acts;
is considered one occurrence.
(5) You must keep records of all "money"
and "securilll"s" so we can verify the
amount of any loss or damage.
Ordinance or Law
(1) If a Covered Cause of loss occurs to
covered Building property, we will pay
on a "scheduled premises' any of the
following costs that are caused by
enforcement of an ordinance or law:
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Undamaged Part
(a) For loss to the undamaged portion
of the Building that requires the
demolition of parts of the same
property not damaged by a
Covered Cause of Loss provided
that any such ordinance or law
resulting in this type of loss:
(i) Regulates the construction or
repair
of
buildings.
or
establishes zoning or land use
requirements
at
the
'scheduled premises"; and
(II) Is In force al the time' of the
loss.
The most we will pay in anyone
occurrence for this coverage Is
$25,000 as a Limit of Insurance.

DemolitIon Cost
{b} The cost to demolish and clear the
sile of undamaged parts of the
property ceused by enforcement of
a building. zoning or land use
ordinance or law.
The most we will pay in anyone
occurrence for this coverage is
$25,000 as a limit of Insurance.

Increased Cost of Construction
(c) The increased cost to repair,
rebuild or reconstruct the covered
property, caused by enforcement
of a building. zoning or land use
ordinance or law.
The most we will pay in anyone
occurrence for this coverage is
$25.000 as a Limit of Insurance.

"Tenants

Improvements

and

Betterment"
(d) The increased cost to repair,
rebuild or reconstruct "tenant's
improvements and betterments'
caused by enforcement of building,
zoning or land use ordinance or
law.
The most we will pay in any one ~
occurrence forthiscoYorage cis"",
$25,000 as a Limit ofinsurance., "

(2) AddItional Exclusions
We will not pay under this Additional
Coverage for:
(a) The enforcement of any ordinance'
or law which requires the'
demOlition, repair, replacement,
reconstruction.
remodeling
or
Page 7 of25
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remediation of property due to
contamination by ·pollutants and
contaminants· or due to the
presence, growth, proliferalfon,
spread of any activity of "fungi",
wet or dry rot, bacteria or virus; or
(b) The costs associated with the
enforcement of any ordinance or
law which requires any insured or
others to lest lor, monitor, clean
up, remove. contain, treat, detoxIfy
or neutralize. or in any way
respond to. or assess the effects
of "pollutants or contaminants',
"fungi', wet or dry rot, bactena or
virus.

(c) Loss caused by. resulting from,
contributed to or aggravated by
earthquake or volcanic eruption.
(d) Loss due to an ordinance or law
that:
(I) You were required to comply
with before the loss even if the
building was undamaged; and
(iI) You failed to comply with.

(3) AddItional LImitatIons - Loss to
Undamaged Portion of BuildIng
Subject to the limit stated in Paragraph
A.5.j.(1){a), the insurance provided
under this Additional Coverage for loss
in value to the undamaged portion of
the building is limited as follows:
(a) If Replacement Cost applies and
the property is repaired or
replaced on the same or another
premises, we will not pay more for
physical loss of or physical
. damage to designated Building
property. including 1055 caused by
enforcement of an ordinance or
law. than:

(I) The amount you actually spend
to repair, rebuild or reconstruct
the Building, but not for more
than the amount It would cost to
restore the Building on the same
premises; and

(1/) The amount it would cost to
restore the undamaged portion
to the same height, floor area,
style and comparable quality of
the original property insured.

(b) If the Buikling(s) Full Value
Endorsement applies and tha
property is repaired or replaced on
the same or another premises, we
wI/ not pay more for physical loss of
or physical damage 10 designated
Building property. .including loss
caused by . enforcement of an
ordinance or law, than:

(i) The amount you actually spend
to repair, rebuild or reconstruct
the BUilding, but not for more
than the amount It would cost to
restore the BuHdlng on the same
premises; and
(II) The amount It would cost to
restore the undamaged portion
to the same height, floor area,
style and comparable quality of
the original property insured.

(c) If Replacement Cost or the
Building(s)
Full
Value
Endorsement applies and the
property is no! repaired or
replaced, or if Actual Cash Value
applies, then we wlll not pay more
for physical loss of or physical
damage to designated Building
property, including loss caused by
enforcement of an ordinance or
law, than the lesser of:

{I} The Actual Cash Value of the
Building at the time of loss: or
limit
of Insurance
applicable to the covered
Building property stated in
Paragraph A.S.;.{1 )(a).

(II) The

(4) Additional Limitation - DemolitIon
Cost
We will not pay more than the lesser
of:

(a) The amount actually spent to
demolish and clear the site of the
. ·scheduled premises"; or
(b) The applicable Demolition -C05t---.~ wu~~ ~"
Limit of Insurance as statediiln"; ----Paragraph A.5.J.(1)(bk ~.".
(5) Additional LImitation Cost of ConstructIon

Increased

The insurance provided under this
Additional Coverage for increased cost
of ,!onstruction is limited as follows:

(a} We will not pay:
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(I) Until the property is actually
repaired or replaced, at the
same or another premises;
and
(il) Unless
the
repairs
or
replacements are made as
soon as reasonably possIble
after the physical loss or
physical damage, not to
exceed two years. We may
extend this period in writing
during the two years.
(b) If the Building Is repaired or
replaced at the same premises, or
If you elect to rebuild at another
premises, the most we will pay is
the lesser of:
(I) The
increased
cost
of
construction at the same
premises; or

I.

(1) While it is being moved or while

temporarily stored at another location;
and
(2) Only If the direct physical loss

This Additional Coverage applies only to
premises where you are a tenant and are
responsIble in the lease for physical loss or
physical damage to the building you lease,
rent, or occupy that is caused by or results
from "theft", burglary or robbery.
We wil pay for direct phySical loss or
physical damage directly resulting from
"theW, burglary or robbery (except loss by fire
or explosion) to a building:

(c) if the ordinance or law requires
relocation to anofuer premises, the
most we will pay is the lesser of:

Increased
Construction at
premises; or

(1) You occupy,
Including personal
property that is used to maintain or
service the building; or

Cost of
the new

(2) Containing covered personal property
if you are legally liable for such
physical loss or physical damage.

(if) The applicable Increased Cost
of Construction Limit of
Insurance stated in Paragraph

But we will no! pay for such physical loss
of or physical damage to property that Is
away from the "scheduled premises".

A.5.J.(1)(c).
k.

"Pollutants and ContamInants" Clean
Up Bnd Removal

We wilr pay your expense to extract
"pollutants and contamInants" ·from land or
water at the ·scheduled premises" If the
discharge, dispersal, seepage, migration,
release or escape of the 'pollutants and
contaminants" is caused by or results from
a Covered Cause of Loss that occurs
during fue policy period. The expenses will
be paid only if they are reported to us in
writing within 180 days of the earlier of:
(1) The date of direct physical loss or

physical damage; or
(2) The end 01 the policy period.
The most we will pay in anyone
occurrence for each location under this
Additional Coverage is $15,000 for the
sum of all such expenses arising out of
Covered Causes of Loss.
Form SS OD 07 07 05

or

physical damage occurs within 45
days after the properly Is first moved.
m. Theft Camage to Building

(Ii) The applicable Increased Cost
of Construction Limit of
Insurance stated in Paragraph
A.5.J.(1)(c).

{I} The

PreservatIon of Property

If it Is necessary to move Covered
Property from the 'scheduled premises" to
preserve it from direct physical loss or
physical damage by a Covered Cause of
Loss, we will pay for any direct physical
loss of or physical dal!lage to that property:

n.

Water Cam age, Other Liquid, Powder or

Molten Material Camage

If direct physical loss or physical damage
caused by or resulting from covered water
or other liquid, powder or molten material
damage loss occurs; we will also pay the
cost to tear out and replace any part of the
building or structure to repair damage to
the system or appliance from which the
water or other substance escapes.
We wHI not pay the cost to repair any defect .
that caused the direct physical" loss' of"" ... '.'~'
physical damage except asprovided'"in''' '"'' '"
paragraph A.5.c., Equipment Breakdown of
this coverage fonn. But we will pay the cost
to repair or replace damaged parts of lire
extinguishing equipment If .thedamage: ... _
(1) Results in discharge of any substance .
from an automatic fire protection
system; or
Page 9 of 25
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(2) Is directly caused by freezing.
Buslnoss Income

0,

(1) We will pay for the actual loss of
Business Income you sustain due to
the necessary suspension of your
"operations" during the "period of
restoration". The suspension must be
caused by direct physical loss of or
physical damage to property at the
"scheduled
premises",
including
personal property in the open (or In a
vehicle) within 1,000 feet of the
~scheduled premises·, caused by or
resulting from a Covered Cause of
Loss.
(2) With respect to the requirements set
forth in the preceding paragraph, if you
occupy only part of the site at which
the ·scheduled premises· are located,
your 'scheduled premises· also
means:
{a} The portion of the building which
you rent, lease or occupy; and
(b) Any area within the building or on
the site at which the 'scheduled
premises· are located, but only -if
that area services, or Is used to
gain access to, the ·scheduled
premises·,

(3) We will only pay for loss of Business
Income Ihat
occurs within 12
consecutive months after the date of
direct physical loss or phYSical
damage.
This Additional Coverage is not subject
to the Limits of Insurance.
(4) Business Income means the:

normal
incurred,

p. Extra Expense
(1) We will pay reasonable and necessary
Extra Expense you incur -during the
"period of restoratIon" that you would
not have incurred if there had been no
direct physical loss or physical
damage to property at the "scheduled
premises", including personal property
in the open (or.in a vehicle) within
1,000 feet, caused by or resulting from
a Covered Cause of Loss.

(2) With respect 10 the requirements set
iorth in the preceding paragraph, if you
occupy only part of the site at which
the ·scheduled premises· are located.
your ·scheduled premises· also
means:
(a) The portion of the building which
you rent, lease or occupy; and

(b) Any area within the building or on
the site at which the ·scheduled
premises· are located, but only If
that aree services, or Is used to
gain access to, the "scheduled
premises".
(3) Extra

Expense
incurred:

operating
including

(5) With respect to the coverage provided
in
this
Additional
Coverage,
suspension means:
(a) The partial slowdown or complete
of your business
cessation
activities; or

expense

(a) To

avoid
or minimize the
suspension of business and to
continue "operations":
or

(ii) At replacement premises or at
temporary locations, including:
(aa)Relocation expenses; and
(bb)Cost to equip and operate
the
replacement
or
temporary location, other
than' - those
costs
necessary to repair -or -to .':C
replace damaged stock
and equlpment.- - - .
(b} To minimize the suspension of
business if you cannot continue
"operations".
(c) (/) To repair
property; or
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means

(I) At the "scheduled premises";

(a) Net Income (Net Profit or Loss
before income taxes) that would
have been earned or incurred If no
direct physical loss or physical
damage had occurred; and
(b) Continuing
expenses
payroll.

(b) That part or all of the ·scheduled
premises·
is
rendered
untentantable as a result of a
Covered Cause of Loss if
coverage for Business Income
applies to the policy,

or

replace

any
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(II) To
research.
replace
or
restore the losl information on
damaged ·valuable papers
and records";
to the extent It reduces the
amount of loss that otherwise
would have been payable
under this Additional Coverage
or Additional Coverage 0.,
Business Income.

(a) When access is permitted to your
"scheduled premises"; or

(b) 30 consecutive days after the
.

r.

order of the civil authority.

Extended Business Income

(1) If the necessary suspension of your
"operations· produces a Business
Income loss payable under this policy.
we will pay for the actual loss of
Business Income you incur during Ihe
period that:

We will only pay for Extra
Expense that occurs within 12
consecutive months after the
dale of direct physical loss or
physical
damage.
This
Additional Coverage Is not
subject to the Limits of
Insurance.

(a) Begins on the date property is
actually repaired. rebuilt or replaced
and "operations" are resumed; and

(b) Ends on the earlier of:

(I) The date you could restore
your
"operations"
with
reasonable speed, to the
condition that would have
existed if no direct physical
loss or damage OCcurred; or

(4) With respect to the coverage provided
In
this
Additional
suspension means:

Coverage.

(a) The partial slowdown or complete
of
your
business
cessation
activities; or

(II) 30 consecutive days after the
date determined in (1 )(a)
above.

(b) That part or all of the ·scheduled

Loss of Business Income' must be
caused by direct physical loss or
physical damage at the "scheduled
premises" caused by or resulting from
a Covered Cause of Loss.

premises'
is
rendered
untentantable as a result of a
Covered
Cause of Loss if
coverage for Extra
Expense
applies to Ihe policy.

{2} With respect to the coverage provk:lecl in

(5) LImitation

this Additional Coverage, suspension
means:

This Extra Expense Coverage does not
apply to:
insuring
personal

(a) The partial slowdown or complete
cessation of your business activities;
and

(b) Any expense related to any recall
of products you manufacture,
handle or distribute.

(b) That a part or all of the 'scheduled

(a) Any

deficiencies
in
building or business
property; or

q. Civil Authority
. (1) This insurance is extended to apply to
the actual loss of Business Income you
suslain when access to your 'scheduled
premises· is specifically prohibited by
order of a civil authority as the direct
result of a Covered Cause of Loss to
property in the immediate area of your
·scheduled premises".
(2) The coverage for Business Income will
begin 72 hours after the order of a civil
authority and coverage will end at the
earlier of:
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premises" is rendered untenantable
as a result of a Covered Cause of
Loss.

s.

Buslnoss

Income

from

Dependent

Properties
(1) We will pay for the actual loss of'
Business Income you sustain due to ...
direct physical loss or physical damage
at the premises of a dependent property
caused by or resulting from a Covered ..
Cause of Loss.
The most we will pay under this
Additional Coverage is $5,000 in any
one occurrence unless a higher LImit
of Insurance is indicated in the
Declarations.
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SPECIAL PROPERTY COVERAGE FORM
(a) Regulates the construction, use Dr
repair, Dr requires the tearing
down of any property; or

(2) We will reduce the amount of your
Business Income loss, other than
Extra Expense, to the extent you can
resume "operations·, in whole or in
part, by using any other avaflable:

(b) Requires any insured or others to
test for, monitor, clean up, remove,
contain, treat, detoxify, or neutralize,
or in any wBy_ respond to, or assess
the effects "pollutants."

(a) Source of materials; or
(b) Outlet for your products.

(3) If you do not resume ·operations·, or
do not resume ·operatfons· as quickly
as possible, we will pay based on the
length of time it would have taken 10
resume "operations" as quickly as
possible.
(4) Dependent Property means property
owned, leased or operated by others
whom you depend on to:

(8) Denver materials or services to
you or to others for your account.
But services do not include:
(I) Water, communication, power
services or any other utility
services; or
(II) Any type of web· site,
Internet service.

or

(b) Accept your products or services;

(c) Manufacture

yOUT products for
delivery to your customers under
contract for sale; or

(d) Attract customers
premises.

to. your business

The dependent property must be
located in the coverage territory of this
policy.
(5) The coverage period for Business
income under this Additional Coverage:

(a) Begins 72 hours after the time of
. direct physical loss or physical
damage caused by or resuHlng
from a Covered·Cause of Loss at
the premises of the dependant
property; and
(b) Ends on the date when the property
at the premises of the dependent
property should be repaired, rebuilt
or replaced· with reasonable speed
and similar quality.
(5) The Business
Income coverage
period, as stated In Paragraph (5),
does not include any increased period
required due to the enforcement of any
ordinance or law that:
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(7) The definition of Business Income
contained in the Business Income
Additional Coverage also applies to
this Business Income From Dependent
Properties Additional Coverage.

1.

Tenant Glass
This Addltlonal Coverage applies only to
premises where you are a tenant and are
responsible in the lease for such damage.
We will cover loss to glass, which !s In your
care, custody or control and for which the
lease holds you responsible. The glass
must be part of a building described in the
Declarations or at a location that would be
included in Coverage Extension b. Newly
Acquired or Constructed Property.
The most that we will pay in anyone
occurrence for each location under this
Additional Coverage is $25,000.

u. Leasehold Improvements
If your lease is cancelled in accordance with

a valJd lease provision as the direct result of a
Covered Cause of Loss to property at the
location in which you are a tenant, and you
cannollegally remove "Tenant Improvements
and Bettermems", we will extend Business
Personal Property coverage· to apply to the
unamortized value of "Tenants Improvement
and Betterment" fuat remain and that you
were forced to abandon.
The most we will pay in anyone
occurrence for loss under this Additional
Coverage is $25,000.

v. Lease Assessment
Your Business Personal Property is extended'-·
10 apply to your share of any assessment

charged to all tenants by-tlie btiilding' owner"": :;:" ,. -, ,,::
as a result of direct physical damage caus'ec:F~'·'; - ~- :::;:;,.
by or resulting from a Covered Cause of loss
to building property you occupy as agreed to
in your written lease agreement.
We will pay no more than $2,500 in any one_
occurrence for this Additional Coverage.

Form SS 00 07 07 05
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6.

Coverage Extensions
Except as otherwise provided, the following
Extensions apply to property located in or on
the building at the "scheduled premises w or in
the open (or in a vehicle) within 1,000 feet of
the "scheduled premises".
All Coverage
Extensions are subject to the terms, conditions
and exclusions of this policy, except as
otherwise provided,
In addition to the Limits of Insurance. you may
extend the insurance provided by this policy as
follows:

a. Accounts Recoivable
(1) You may extend the insurance that
applies to your Business Personal
Property, to apply to your accounts
receivable.
We will pay for:

(a) All amounts due from your
customers that you are unable 10
collect;
(b) Interest charges on any loan
required to offset amounts you are
unable to collect pending our
paymant of these amounts;
(c) Collection expenses in excess of
your normal collection expenses
that are made necessary by the
physical loss or physical damage;

and
(d) Other reasonable expenses that
you incur to reestablish your
records of accounts receivable;
fual result from direct physical loss of or
physical damage to your records of
accounts receivable.

(2) Paragraph A.3., Covered Causes of
Loss, and Section B., Exclusions, clo
not apply to this Additional Coverage
except for:

(a) Paragraph B.1.b., Govemmental
Action;
(b) Paragraph B.1.c., Nuclear Hazard;
and
(c) Paragraph B.1.e., War and Military
Action.

(3) Additional Exclusions
(a) Dishonest acts by you, anyone
else with an interest in the records
of accounts receivable, or your or
their employees or authorized

Form SS 00 07 07 05

representatives,
or
anyone
entrusted with the records of
accounts receivable, whether or
not acting alone or in collusion with
other persons or occurring during
fue hours of employment.
This exclusio[l does not apply to a
carrier for hire.

(b) Alteration, falsification, concealment
or destruction of records of accounts
receivable done to conceal the
wrongful giving. taking or withholding
of "money," "securities," or other
property.
This exclusion applies only to the
extent of fue wrongful giving,
taking or withholding.
(c) Bookkeeping, accounting or billing
errors or omiSSions.
or magnetic
InJUry,
(d) Electrical
disturbance or erasure' of electronic
recordings.
But we will pay for direct physical
loss or physical damage caused
by LIghtning.
(6) Voluntary parting with any property
by you or anyone entrusted with
the property if induced to do so by
any fraudulent scheme, trick.
device or false pretense.

(f) Unauthorized
instructions
to
transfer property to any parson or
to any place.
(4) We will not pay for direct physical loss
or phYSical damage that requires any
audit of records or any inventory
computation to prove its factual
existence.
(5) The most we will pay in anyone
occurrence for direct physical loss of
or phYSical damage to your accounts
receivable
at
each
·scheduled
premises" is $25,000.
(6) The most we will- pay in any 'one
occurrence for direct physical loss of
or physical damage to accounts
receivables eway from the 'scheduled' .,., "'"
premises', including while
transit, Is

In

$25.000... ,;.;. ;..''' ...... ,. '''''' ,.... ,,".

b. Arson and "Theft" Reward
(1) In the event that a covered fire loss'
was the result of an act of arson, we
will reimburse you for rewards you pay
for information leading to convictions
for that act of arson.
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SPECIAL PROPERTY COVERAGE FORM
(2) In the event of a covered "theft" loss,
we will reimburse you for rewards you
pay for information leading to
convictions for the "theft" loss.
The most we will pay to reimburse you In
anyone occurrence for arson or "theft"
rewards Is $10,000.
This
is additional
deductible does not
reimbursements.

c.

insurance. The
apply to these

Data and Software
We will pay up to $10,OO() in anyone
occurrence to cover your costs to
research, replace or restore "data" or
·software" which exists or existed on
electronic or magneUc "media" that is lost
or damaged as a result of direct physical
loss or physical damage to ·computer
equipmenf at the "scheduled premises".

d.

Garages, Storage Buildings anc! Other
Appurtenant Structures

(1) You .may extend the insurance that

"

/

(2) You may extend the insurance that
applies to Business Personal Property
to apply to:
(a) Property at any premises
acquire or construct;

you

(b) Business
Personal
Property,
including such property !hat you
newly acquire, located at your
newly constructed building, or

(e) Business Personal Property that
you newly acquire, located at the
·scheduled premises'.
This extension does not apply to:
(a) Personal
Property
that . you
temporarily acquire in the course
or instaJling or performing work on
such property;

applies to Building to apply to garages,
storage
buildings
and
other
.appurtenant structures. except outdoor
fixtures. at the ·scheduled premises".

(b) Personal property of others that
you temporarily acquire in the

The most we will pay in anyone
occurrence for direct physical loss or
physical damage under this Extension
is $50,000 at each ·scheduled
premises".

(e) Merchandise held for sale, except
as provided under Paragraph C.6.
Business Personal Property Limit
- Seasonal Increase.

(2) You may extend the insurance that
applies to Business Personal Property
in garages, storage buildings and other
appurtenant
structures
at
the
·scheduled premises".
The most we will pay in anyone
occurrence for direct physical loss or
physical damage under this Extension
is $5,000 at each "scheduled
premises".

o. Newly AcquIred or Constructed PropertY
(1) You may extend Ihe Insurance that
applies to Building to apply to:
(a) Your new buildings while being bulH
on the ·scheduled premises"; and
(b) Buildings you acquire at locations
the
"scheduled
other
than
premises", intended for:

(i) Similar use as the Building
described in the Declarations; or
(II) Use as a warehouse.
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The most we will pay in anyone
occurrence for loss or damage under
this extension Is 25% of the Limit of
Insurance for Building shown in the
Declarations, but not more than
$500.000 at each premises.

course of your wholesaling activity.

The most we will pay in anyone
occurrence for direct physical loss or
. phYSical damage under this Extension
is $250,000 at each premises.
(3) You may extend the insurance that
applies to Business Income and Extra
Expense to apply to newly acquired or
constructed locations.
The most we will pay in anyone
occurrence under this Extension is
$50,000.
(4) If Covered Property Is moved to a new
premises endorsed onto this policy, from
a "scheduled premises" being, endorsed ."."", ",
off this policy, the Umlt of Insurance~, .~, '" ,"
applicable to that vacated premises ,wilf, , .
apply proportionately 10 both premises as: .
the property is moved, This coverage
applies to up to 180 days after the move
begins or upon completion of the move, ..
whichever is sooner. This coverage
does not apply. to Business Personal
Property while in transit.
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(5) Insurance under this Extension for
each newly acquired or constructed
property will end when any of the
following first occurs:

The most we will pay in anyone
occurrence for physical loss or physical
damage under this Extension Is $10,000 at
each wscheduled premises".

h.

(a) This policy expires;

(b) 180 days after you acquire or
begin to construct the property, or
(e) You report values to us.
We will charge you additional premium
for values reported from the day
construction begins or you acquire the
property.

f.

Outdoor Property
You may extend the insurance provided by
this policy to apply to your outdoor:

(1) Fences, signs (other than signs
attached to buildings), trees, shrubs
and plants caused by or resurting from
any of the following causes of loss:
(a) Fire;

(b) Lightning;
(e) Explosion;

/

Cd} Riot or Civil Commotion; and
(e) Aircraft.
The most we will pay in anyone
occurrence for direct physical loss or
physical damage, including debris
removal expense, under this Extension
is $10,000 but not more than $1,000
for anyone tree, shrub or plant.
(2) Radio
and
television
antennas
(including satellite dishes) caused by
or resulting from any of the following
causes of loss:
(a) Fire;
(b) lightning;
(e) Windstorm;
(d) .Ice, Snow, Sleet or Hail;
(e) Explosion;
(f) Riot or Civil Commotion; and
(9) Aircraft.
The most we will pay in anyone
occurrence for direct physical joss or
physical damage, including debris
removal expense, under this Extension
is $2,000 ..
g. Personal Effects
You may extend the insurance thaI applies
to Business Personal Property to apply to
personal effects owned by you, your
officers,
your partners,
"managers",
"members", or your employees.
Form SS DO 07 07 05

Property

Off~Premise8

(1) You may extend the insurance that
applies to BuiJdiRg to apply to such
property that Is temporarily at a location
you do not own, lease or operate. This
Extension applies only if physical loss
or phYSical damage is caused by or
resulting from a Covered Cause of
Loss. This Extension does not apply to
property in course of transit.
The most we will pay in anyone
occurrence under this
coverage
e»iension is $5,000.
(2) You may extend the insurance that
applies to Business Personal Property
to apply to such property, other than
Accounts Receivable, "money" and
"securities' while:
.
(a) In the course of transit and more
than 1,000 feet from the "scheduled
premises". Property must be in or
on, but not permanently attached to
or installed in. a motor vehicle you
own, lease or operate while between
points in !he coverage territory; or
(b) Temporarily at a premises you do
not own, lease or operate.
(c) At a premises owned, leased,
operated or used by you and the
BUSiness Personal Property is a
vending machine.
(d) In or on, but not permanently
attached to or Installed in, motor
vehicles
operated
by
your
employees in the course of your
business operations.
(0) On temporary public display, or
while
being
used
at fairs,
exhibitions, expositions, or trade
shows or while in transit to and
from these temporary sites.

t:

The most we will pay in any· one
occurrence under this Extension 15

$2,500.

I.

. .., .. .
. ...- . . . - ' ' ' " ..... .

Valuable Papers and Records - Cost of
Research
You may extend the insurance that applies
to Business Personal Property to apply to
your costs to research,· replace or restore
the lost information on lost or damaged
"valual:lle papers and records", for which
duplicates do not exist.
Page 15 of 25
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SPECIAL PROPERTY COVERAGE FORM
(d) All volcanic eruptions that occur
within any l68-hour period will
constitute a single occurrence.
Volcanic action does not include the cost
to remove ash, dust, or particulate
matter. That does no! cause direct
physical loss or physical damage to
Covered Property'-

The most we will pay In anyone
occurrence under this Extension is
$25,000 at each "scheduled premises". For
"valuable papers and records" not at the
'scheduled premises", including while in
transit, the most we will pay in anyone
occurrence is $25,000.
B. EXCLUSIONS

1.

b. Governmental Action

We will not pay lor loss or damage caused
directly or indireclly by any of the following.
Such losS or damage is excluded regardless of
any other cause or event that contributes
concurrently or in any sequence to the loss.
a.

Seizure or destruction of property by order
of governmental authority.

But we wll pay for acts of destruction ordered
by govemmental authority and taken at the
time of a fire to prevent its spread, if the fire
would be covered under this policy.

Earth Movement
(1) Earthquake, meaning a shaking or
trembling of the earth's crust, caused
by
underground
tectonic
forcas
resulting in breaking, shifting, rising,
settling, sinking or lateral movement;

c. Nuclear Hazard
Nuclear
reaction
or
radiation,
or
radioactive
contamination
however
caused.

(2) Landslide, including any earth sinking,
rising or shifting related to such event;

But if physical loss or physical damage by
fire results, we will pay for that resulting
physical loss or physical damage.

(3) Mine subsidence, meaning subsidence
of a man-made mine, whether or not
mining activity has ceased;

d. Power Failure
The faHure of power or other utility service
supplied to the "scheduled premises",
however caused, if the failure occurs away
from the "scheduled premises". Failure
inCludes lack of sufficient capacity and
reduction In supply necessary to maintain
normal operations.

(4) Earth

Sinking (other than sinkhole
collapse), rising or shifting including soil
condHions which cause settling, cracking
or other disarrangement of foundations
or other parts of realty. SoH conditions
include contraction, expansion, freezing,
.thawing, erosion, improperly compacted
soil, and the action of water under the
ground surface;

\,

/

But if Earth Movement. as described in
Paragraphs (1) through (4) above, results
in fire or explOSion. we will pay for the
physical loss or physical damage caused
by that fire or explosion.

But if physical loss or physical damage by
a Covered Cause of Loss results, we will
pay for that resulting physical loss or
physical damage.

e. War and Military Action
(1) War, including undeclared or civil war;

(5) Volcanic
eruption,
meaning
the
eruption, explosion or effusion of a
volcano.
But If physical loss or
physical damage by fire or volcanic
action resufis. we will pay for that
resulling physical damage.

(2) Warlike action by a military force,
Including action in hindering or
defending against an actual or
expected attack, by any govemment,
sovereign or other authority using
military personnel or other agents; or

Volcanic action means direct physical
loss or physical damage resulting from
the eruption of a yolcano when the
physical loss or physical damage is
caused by:

(3) Insurrection,
rebellion,
revolution,
taken'.
usurped power, or'
governmental authority in hindering cir
defending against any of these. . -

(8) Airbome volcanic blast or airbome
shock waves;
(b) Ash, dusl, or particulate matter; or
(c) Lava flow.
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action

f.

by'",,''' w:::

Water

(1) Flood, including the accumulation of
surface water. waves., tides,.Jidal _ .
waves, overflow of streams or 'any"
other bodies of water, or their spray. all
whether driven by wind or not;
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SPECIAL PROPERTY COVERAGE FORM

(2) Mudslide or mud flow;

(6) The following causes of loss
personal property:
(a) Dampness
or
dryness
atmosphere;

(3) Water that backs up from a sewer or
drain; or

(4) Water under the ground surface pressing
on, or flowing or seeping through:
(a) Foundations, wails. floors or paved

temperature; or

(c) Marring or scratching.
But if physical loss or physical damage by
the ·speclfied causes of loss', building
glass breakage or Equipment Breakdown
Accident results, we will pay for that
resulting physical loss or physical damage.

or not;

or
(c) Doors, windows or other openings.

But If loss or damage by fire, explosion
or sprinkler leakage results. we wlll
pay for that resulting physical loss or
physical damage.

d.

(5) Water damage caused by or resulting
from earthquake or volcanic eruption:
(a) Earthquake means a shaking or
trembting of the earth's crust, caused
by underground tectonic forces
resulting in breaking, shifting. rising,
settling, Sinking or lateral movement
or other movement;

I,

(b) Volcanic eruption means the
eruption, explosion or effusion of a
volcano.

the building or structure; or

(2) You drain the equIpment and shut off
the supply if the heat is not maintained.
e.

Neglect of an insured to use all reasonable
means to save and preserve property from
.further damage at and after the time of
loss.

or
(2) Whether or not occurring during the
hours of employment.
This exclusion does not apply to acts of
destruction by your employees; but theft by
employees is not covered.

Conl5equentlalLosses: Delay, loss of use

Or Joss ofmaTke!.
Smoke, Vapor, Gas: Smoke, vapor or gas
from agricultural smudging or industrial
operations.

c.

MIscellaneous Types of Loss:
(1) Wear and tear;

(2) Rust,

corrosion,
fungus,
decay,
deterioration, hidden or lalent defect or
any quality in property that causes it to
damage or destroy itself;

(3) Smog;
(4) Settling, cracking, shrinking or
expansion;

(5) Nesting or infestation, or discharge or
release
of waste
products
or
secretions, by insects, birds, rodents,
mold, spore or othcr animals;

Fonn 5S 00 07 07 05

Dishonesty: Dishonest or criminal act by
you, any of your partners, "members",
officers, "managers", employees, directors,
trustees, authorized representatives or
anyone to whom you entrust the property
for any purpose:

(1) Acting alone or in collusion with others;

We will not pay for physical loss or physical
damage caused by or resulting from:

b

Frozen Plumbing: Water, other liquids,
powder or molten material that leaks or
flows
from
plumbing,
heating,
air
conditioning or other equipment (except
fire protective systems) caused by or
resulting from freezing. unless:

(1) You do your best to maintain heat in

g. 'Neglect

8.

of

(b) Changes in or extremes of

surfaces;

(b) Basements. whether paved

to

1.

False Pretense: Voluntary parting with
any property by you or anyone else to
whom you have entrusted the property if
induced to do so by any fraudulent
scheme, trick. device or false pretense.
g. Exposed Property: Rain, snow, ice or
sleet. to personal property in the open,
except as provided in the Coverage
Extension for Outdoor Property, ... ' .
h. CoJlapue: Collapse, except'
proVided In
the Additional Coverage for Collapse. But if
loss or damage by a Covered Cause of LOss .
results at the "scheduled premises", we will
pay for that resulting loss or damage, ..
I. Pollution: We will not pay for loss or
damage caused by or resulting from the'
discharge, dispersal, seepage, migration, ~
release or escape of ·pollutants and

as'
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SPECIAL PROPERTY COVERAGE FORM
contaminants" unless the discharge.
dispersal. seepage, migration, release or
escape is Itself caused by any of the
·speclfied causes of loss." But If physical
loss or physical damage by the "specified
causes of loss· results, we wlU pay for the
resulting physical loss or physical damage
caused by the 'speclfied cause of loss."
3. We will not pay for loss or damage caused by or
resulting from any of the fO/lowing. But if physical
loss or physical damage by a Covered Cause of
Loss results, we will pay for that resulting physical
loss or physical damage.

a. Weather conditions: Weather conditions.
This exclusion only applies If weather
conditions contribute in any way with a
cause or event excluded in paragraph 1.
above to produce the physical loss or
physical damage.

b. Acts or Decisions: Acts or decisions,
including the failure to act or decide, of any
per5CO. group, organization 0( governmental
body.
c. Negligent Work: Faulty. inadequate or
defective:

4.

(1) PlanJ:),ing,
zoning,
development,
suryeying, siting;
(2) DeSign, speciflcations. workmanship,
repair,
construction,
renovation,
remodeling, grading, compaction;
(3) Mafurials used in' repair, construction,
renovation or remodeling; or
(4) Maintenance of part or all of any property
on or off the 'scheduled premises".
Business income and .Extrae.xpense
Exclusions. Wewillnolpay lor.
B.

Any Extra Expense, or Increase of Business
Income loss, caused by or resulting from:

(1) Delay in rebUilding, repairing or replacing
. the property or resuming "operations·,
due to interference at the location of the
rebuilding, repair or replacement by
strikers or other persons; or
(2) Suspension, lapse or cancellation of any
license, lease or contract. But if the
suspension, lapse or cancellation is
directly caused by the suspension of
"operations', we will cover such loss
that affects your Business Income
during the "period of restoration".

b. Any other consequential loss.
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5.

Equipment Breakdown exclusion
We will not pay for physical loss or physical
damage caused by or resulting from any of the
following tests:
(a) A hydrostatic. pneumatic or gas pressure
test of any boller or pressure vessel; or
(b) An insulation breakdown test of any type of
electrical equipment.

C. LIMITS OF INSURANCE

1. The most we will pay for physical loss or
physical damage in anyone occurrence is the
applicable Limit of fnsurance shown in the
Declarations.

2. The most we will pay for physical loss of or
physical damage to outdoor signs attached to
buildings Is $5,000 per sign in anyone
occurrence.

3. The limits applicable to:
B.

Coverage Extensions; and

b. The following Additional Coverages:
(1) Accounts Receivable,

(2) Fire Department Service Charges,
(3) Fire Extinguisher Recharge, and
(4) "Pollutants and Contaminants" Clean
Up and Removal
are in additlon to the Limits of Insurance,

4. Payments

under the following Additional
Coverages will not increase the applicable
limit of Insurance:

a. Preservation of Property; or
b. Debris Removal; but if:
(1) The sum of direct Pl'lysica! loss or
phYSical damage and Debris Removal
expense exceeds
the limit of
insurance; or

(2) The Debris Removal expense exceeds
the amount payable under the 25%
limitation In the Debris Removal
Additional Coverage.
We will pay up to an additional $10,000 for
each location stated in .the DeclaratiolJs ,In , .. " _ .. ~.
anyone
.unde~ the .De~~~. , ...... _.. ' ~'
Remova! Additional Coverage ...... ,.. .._ .. ~.;~:~.:~ ".":
5. Building limit - Automatic Incroase
.. _
.. " .....
a. The limit of Insurance for Buildings wlll .. '
automatically increase annually by B%.
b. The amount or increase wllf be: .....

occurrence

(1) The Limit of Insuranca for Buildings that
applied on the most recent of the policy
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B.

b. Glass Expense

amending the Buildings limit. times
(2) The percentage of annual increase
shown above, expressed 85 a decimal
(.08); limes

c. Tenant Glass
4. Unless a separate deductible is shown in the
Declarations, the deductible applicable to the
following Additional Coverages or Coverage
Extensions is $250, whether the coverage Is
provided under this coverage form, provided
on a separate coverage form or the coverage
Is provided in a form that includes a package of
coverages, such as a Stretch endorsement:

(3) The number of days since the beginning
of the current policy year or the effective
date of the most recent policy change
amending the Umit of. Insurance for
Buildings, divided by 365.
Example: The applicable Limit of Insurance
for Buildings Is $100,000. The annual
percen1age increase is 8%. The number of
days since the beginning of the policy
period (or last poficy change) is 148.
The amount of increase is:

B.

c.

I,

b. This increase will apply only If all Limits of
Insurance shown in the Declarations for
Business Personal Property at the
"scheduled premises' is at least 100% of
your average monthly values during the
lesser of:

Declarations, the deductible applicable to the
following Additional Coverages or Coverage
Extensions is $100. whether the coverage is
provided under this coverage form, provided
on a separate coverage form or the coverage
is provided in a form that inclUdes a package of
coverages, such as a Stretch endorsement:

a. Employee Dlshonesy; and
b. Temperature Change.
S. No deductible appnes to the following Coverage
Extensions and Additional Coverages:

a. Fire Extinguisher Recharge;
b. Preservation of Property;

c.

(1) The 12 months immediately preceding
the date the physical loss or physical
damage occurs; or
(2) The period of time you have been in
business as of the date the physical
loss or physical. damage occurs.

e.

applicable to. Additiona'· Coverages and
Coverage Extensions is the Special Property
Cover:age Form is $250.

3. A $250 deductible applies to the following
Glass Coverages. unless Glass Coverage is
provided under a separate coverage form:
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Authority and Extended Business Income;
Arson Reward; and
Lock and Key Replacement

f.
7. The Deductible applicable to the following
Additional Coverages is the policy deductible
or the deductible shown in 1he Declarations for
the following coverage:

1. We will not pay for physical loss or physical

2. Except as otherwise fisted, the deductible

Fire Department Service Charge;

d. Business Income, Extra Expense. Civil

D. DEDUCTIOLES
damage in anyone occurrence until the
amount of physical loss or physical damage
exceeds the Deductible shown in the
Declarations. We will then pay the amount of
loss or damage in excess of the Deducllble up
to the applicable Limn of Insurance.

Outdoor Signs: and

d. "Valuable Papers and Records";
5. Unless a separate deductible is shown in the

Seasonal Increase
The Limit of Insurance for Business
Personal Property will
automatically
increase by 25% to provide for seasonal
variations.

Accounts Receivable;

b. Fine Arts

$100,000 X .08 X 146 divided by 365 =
$3.200
6. Business Personal Property Limit
B.

Building Glass

inception date, policy anniversary date,

or the date of any other policy change

a. Equipment Breakdown;
b.

Ordinance or Law Coverage; and

c. Leasehold Improvements. .
B.

Each deductible applicable to this policy shall. be
applied separately but only to the. cOverage
specified, and
tOtal deducliblefor all losses In
anyone occurrence shall be the highest·
deductible amount that applies to the occurrence.

the

E. PROPERTY LOSS CONDITIONS.
1. Abandonment
There can be no abandonment of any property
to us.
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2. Appraisal
If we,andyou,:dlsagree on the amount of loss;
;eii»~{>rTfu.y,make ,written demand for an
appraisal of the loss . .In that event, each pamr
WIll select a Competent and impartial appraiser.
The tw9,!:Ippraisers will select an umpire. If
theybarinotagree, either may request that
s,el~ci!on be made by a judge of a court having
'jurisdiction. The appraisers will
state
separate/ytha amount of loss.

If;lh~jfaiJ

to agree, they wJ1/ submit their

~diff$i:encesto the umpire. Arlecision agreed to
:bxiI'lY:f:Wowillbebinding.Each party will:

b::·

":m.~~~:Olher.expensesof the appraisal

3.

Will stili

ret~ln

our

Duties In The Event Of Loss Or Damsge
You must see that tile following are done in the
event of loss of or damage to Covered Property;
a.

Notify the police it a law may have been
broken.
b. Give us prompt notice of the physical loss
or physical damage. Include a description
of the property involved.
c. As soon as possible. give us description of
how, when and where the physical foss or
physical damage occurrjld.
d. Take all reseasonable steps to protect the
Covered Property from further damage by
a Covered Cause of Loss. If feasible. set
the damaged property aside In the best
possible order for examination. Also, keep
a record of your expenses for emergency
and temporary repairs, for conSideration in
the settlement of the claim.
This will not increase the Umlts of Insurance.
e.

At our request, give us complete
inventories
of the
damaged
and
undamaged property. Include quantities,
costs, values and amount of loss claimed.
f. Permit us to inspect the property and records
proving the loss ex- damage. Also permit us to
take samples of damaged property for
inspeclion, tesling and analysis.
g. If requested, permit us to question you
under oath at such times as may be
reasonably required aboul any matter
relating to this insurance or your claim,
including your books and records. In such
event, your answers must be signed.

Page 20 of 25

There has been full compliance with all of
the terms of this insurance; and
b. The action is brought within 2 years after
the data on which the direct physical loss
or physical damage occurred.
5. Loss Payment
8.

aik~!fl~~;~chosen appraiser. a.nd

:·n:::." ,"piilequaJly:'
·:'ilfitH~tii;is.anappraisar, we
'i-"!igl1f't8'deny the Claim.

h. Send us a signed, swom statement of loss
containing the information we request to
investigate the claim. You must do this
within 60 days after our request. We will
supply you with the necessary forms.
I. Cooperate with us In the Investigation or
settlement of the claim.
j. Resume part or all of your ·operations" as
quickly as possible.
4. Legal Action Against Us
No one may bring a legal action against us
under this insurance unless:

In the event of physical loss or physical
damage covered by this policy:
a.

"

At our option we will either:
(1) Pay the value of physically lost or
physically damaged property, as
described In paragraphd. below;
(2) Pay the cost of repairing or replacing
the physically lost or physicany
damaged property, plus any reduction
in value of repaired items;
(3) Take all or any part of the property at
an agreed or appraised value; or
(4) Repair, rebuild or replace the property
with other property of like klnd and
quality.

b. We will give notice of our Intentions within
30 days after we receive the swom
statement of loss.
c. We will not pay you more than your
financial interest in the Covered Property.
d. We will determine the value of Covered
Property as follows:,
(1) At replacement cost (without deduction
for depreciation), except as provided in
(2) through (7) below.
,.
,,:. ,,~.,.
(a) You may make a claim for physical ,::::-::.;.. : ....
loss or physical damage covered
by this insurance on an actuaL,
cash value basis instead of on a
replacement cost basis. In the
event you elect to have physical ........ ..
loss or physical damage settled on
an actual cash value basis, you
may stili make a claim on a
c ... · , .
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replacement cost basis if you
notify us of your intent to do so
within 180 days after the physical
loss or physlca! damage.

(b) We will not pay on a replacement
cost basis for any physical loss ·or
physical damage:

(i) Until the physically lost or
physlcany damaged property
Is
actually
repaired
or
replaced; and
(II) Unless
the
repairs
or
replacement are made as
soon as reasonably possible
after the physical loss or
physical damage.
Howtlver, If the cost to repair or
replace the damaged property is
$2,500 or less, we wlfl settle the
loss according to the provisions of
Paragraphs d.(1)(a} and d.(1)(b)
above whether or not the actual
repair or replacement is complete.

(e) We will not pay more for physical
loss or physical damage on a
replacement cost basis l,than the
least of:
(I) The cost to replace, on the
same premises, the physically
lost or physically/damaged
property with other property of
comparable material and
quality and which is used for
the same purpose; or

(Ii) The amount you actually
spend that· Is necessary to
repair or replace the physically
lost or physically damaged
property.

(2) If the Actual Cash Value· Buildings
option applies, as shown In the
Declarations, paragraph (1) above
does not apply to Buildings. Instead,
we will determine the value of
Buildings at actual cash value.
(3) The following property
value:

at actual cash

(a) Manuscripts;
(b) Works of art, antiques or rare
articles, including etchings, pictures,
statuary, objects of marble. bronzes,
porcelains and bric-a-brac.

(c) Household
contenls,
except
personal property in apartments or
rooms fumlshed by you as landlord.
(4) Glass at the cost of replacement with
safety glazing material if required by
law.

(5) "Tenants'

Improvements

and

Betterments" at:
(a) Replacement cost if you make
repairs promptly.

(b) A proportion of your original cost If
you do not make repairs promptly.
We wHl determine the proportionate

value as follows:

(I) Multiply the original cost by the
number of days from the
physical loss or physical
damage to the expiration of
the lease; and

(Ii) Divide the amount determined
in (I) above by the number of
days from the installation of
improvements to the expiration
of the lease.

tf your lease contains· a renew3
option, the expiratiooof the renewal
option period wil replace the
expiration of the lease in this
procedure.
(c) Nothing, if others pay for repairs or
replacement.

(6) "Valuable Papers and Records". at the
cost of:

(a) Blank materials for reproducing the
records; and
(b) Labor to transcribe or copy the
records.

(7) "Money" and "Securities":
(a) "Money" at Its face value; and
(b) "Securities" at their value at the
close of business· on th£;! day the
toss is discovered.
(8) The value of United Stales Government
Intemal RevenuetBxes~ arnf~custoin····-::
duties aod refundable state and local
taxes paid or fully determined on the
following property held for sale will not be
considered In determining the value of
Covered Property:- .

(a) Distilled spirits;··· ... " .

(b) Wines;
Fonn 58 00 07 07 05
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f.

(e) Rectified products; or

(d) Beer.
(9) Applicable to Accounts Receivable:

g. We will pay for covered physical loss or

(a) If you can not accurately establish
the amount of the accounts
receivable outstanding as of the
time of physical loss or physical
damage the following method will
be used:

physical damage within 30 days after we
receive the sworn statement of loss, If:
(1) You have complied with all of the
tenns of this policy; and
(2) (a) We have reached agreement with
you on the amount of loss, or

(J) Determine the total of the

(b) An appraisal award has been made.

average monthly value of
accounts receivable for 12
months immediately preceding
the month In which the direct
physical loss .or physical
damage occurred; and

h. The following condition applies to any loss
payment for Extra Expense:
We wlll deduct from
Expense to be paid:

6. Recovered Property
If either you or we reCOver any property after
loss settlement, that party must give the other
prompt notice. At your option, you may retain
the property. But then you must return to us the
amount we paid to you for the property. We will
pay recovery expenses and the expenses to
repair the recovered property, subject to the
limits of Insurance.

7. Resumption of Operations

(II) The value of the accounts that
you are able to re-establish or

In the event of physical loss or physical
damage at the "scheduled premises' you must
resume all or part of your "operations· as
quickly as possible.

collect;
(II) A value to allow for probable
bad debts that you are
nonnally unable to collect; and
(Iv) All unearned interest
services charged.

e.

We will not pay the owners more than their
financial interastin the Covered Property.
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We will reduce the amount of your:

n.

and

Our payment for physical loss of or
physical damage to personal property of
others will only be for the account of the
owners of the property. We may adjust
losses with the owners of physically lost or
physically damaged property If other than
you. If we pay the owners, such payment
will satisfy your claims against us for the
owners' property.

Extra

(2) Any Extra Expanse thai is paid for by
other insuranca.

(b) The following will be deducted
from the tolal value of accounts
receivable, however that value Is
established:
(i) The value of the accounts 10r
which there is no physical loss
or physical damage;

the total

(1) The salvage value that remains of any
property bought for temporary use
during the Period of Restoration, once
business operations are resumed; and

(Ii) Adjust the total determined in
paragraph (I) above for any
normal fluctuations in the
·value of accounts receivable
for the month in which the
direct physical loss or physical
damage occurred for any
demonstrated variance from
the average of that month.

We may elect to defend you against suits
arising from claims of owners of property.
We will do this at our expense.

Business Income loss, other than Extra
Expense, to the extent you can resume
your "operations", In whole or in part, by
using damaged or undamaged property
(Including merchandise or stock) at the
·scheduled premises" or elsewhere.

b. Extra Expense loss to the extent you can.
return
"operations~'" to
nonnal·: ,.·and:.~.;:, .;" .. : '"
discontinue such Extra Expense. ,,"'n",,,,,·." :' ::-.~ .• =,.

8.

Vacancy

a. Description of Terms
(1) As used in this Vacancy Condition, the
tenn building and the tenn vacant have .
the meanings set forth in Paragraphs.
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F.

(a) and (b) below:
(a) When this policy is issued to a
tenant, and with respect to that
tenant's Interest in Covered
Property, building means the unit
or suite rented or leased to the
tenant. Such building is vacant
when it does not contain enough
business personal property to
conduct customary operations.

PROPERTY GENERAL CONDITIONS

1. Control of Property
Any act or neglect of any person other than
you beyond your direction or control will not
affect this insurance.
The breach of any condition of this Coverage
Form at one or more locations will not affect
coverage at any location where, at the time of
physical loss or physical damage, the breach
of condition does not exist.

(b) When this policy is issued to the
owner or general lessee of a
building, building means the entire
building.' Such building is vacant
unless at least 31 % of Its total
square footage is:

2.

Mortgage Holders
a.

physical damage to buildings or structures
to each mortgage holder shown in the
Declarations in their order of precedence,
as interests may appear.

(I) Rented to a lessee or sublessee and used by the lessee
or sub-lessee to conduct its
customary operations; and/or

c.

(Ii) Used by the bullding owner to
conduct customary operations.

or because you have failed to comply with
the terms of this policy, the mortgage
holder will still have the right to receive
loss payment if the mortgage holder:

are not considered vacant.

b. Vacancy Provisions
"

(1) Pays' any premium due under this
policy at our request if you have failed
10 do so;
(2) Submits a signed. swcm statement of
loss within 60 days after receiving notice
from us of your failure to do so; and
(3) Has notified us of any change in
ownership, occupancy or substarrtiaJ
change in risk known to the mortgage
holder.
Afl of the terms of this policy will then apply
directly to the mortgage holder.

/

(1) We will not pay for any physical loss or
physical damage caused by any of the
following even if they are Covered
CauSes of Loss:

(a) Vandaflsm;
(b) Sprinkler leakage, unless you had
protected
fi'aezing;

the

system

against

(c) Building glass breakage;
(d) Water damage;

(e) Theft; or

(f) Attempted theft.
(2) With respect to Covered Causes of
Loss other than t!Jose listed in b.(1)(a)
through b.(1)(f) above, we will reduce
.the amount we would otherwise pay for
the physical loss or physical damage
by 15%.
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The mortgage holder has the right to
receive loss payment even if the mortgage
holder has started foreclosure or similar
action on the building or structure.

. d. If we deny your claim because of your acts

(2) Buildings under construction or renovation

If the building where physical loss or
physical damage occurs has been vacant
for more than 60 consecutive days betore
that physical loss or physical damage
occurs:

The term mortgage holder includes ~rustee.

b. We will pay for covered physical loss of or

e.

If we pay the mortgage holder for any
physical loss or physical damage and deny
payment to you because of your acts or .
because you have failed to comply with the
terms of this policy:
(1) The mortgage holder's rights under the.
mortgage will be transferred to us to . .. ... . ....
the exlent of the amount we pay; arid" '~:.
,
'C'," :'.~
(2) The mortgage ho/der's rights to
the full amount orthe rnortgagi:iholder's· .. ··· ....... .
claim will not be impaired.

recover .......

At our option. we may pay to the mortgage
hoider the whole principal on the mortgage
plus any accrued interest. In this event.
your mortgage and note will be transferred
to us and you will pay· your remaining
mortgage debt to us.
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If we cancel this policy, we will give written
notice to the mortgage holder at Jeast:

f.

(1) 10 days before the effective date of
cancellation ir We cancel for your non
payment of premium; or

(2) 30 days before the effective date of
cancellation If we cancel for any other
reason.

g. If we elect not to renew this policy, we will
give written notice to the mortgage holder
at least 10 days before the expiration date
of this pOlicy.

3. No Benefit to Bailee

No person or organization, other than you,
having custody of Covered Property will benefrt
from this Insurance.

2. "Computer Equipment" means "computers",
"peripheral devices", "media", and manuals
that are purchased to be used in conjunction
with hardware and "software".

S. "Counterfeit" means an imitation of an actual
valid original which Is intended to deceive and
to be taken as the original..

4. "Data" means Information or facts stored in a
"computer's" memory,
"media".

on~sof!ware"

or on

5. "Finished Stock" means stock you have
manufactured.
"Finished Stock" does not include stock you
have manufactured that is held for sale on the
premises of any retail outlet insured under this
policy.

6. "Manager" means a person serving in a

4. Policy Period, Coverage Territory

directorial
company.

Under this form:

a. We cover physical loss or physical
damage commencing:

capacity

for

a

limited

liability

7. "Media" means the material used solely with
the "computer" or "peripheral device" upon

(1} During the policy period shown in the
Declarations; and

. which "software" or "data" Is stored, such as
tapes, CD-ROMs or disks.

(2) Within the coverage territory or, with

S. "Member" means an owner of a limited liability

respect to property in transit, while ~ is
between points in the coverage
territory.

~mpany represented by its membership
i,!1terest, who also may serve as a "manager".

But we do not cover physical los5 or
physical damage that is also covered by a
preceding policy.

b. The coverage territory is:
its territories and possessions);

a. Currency, coins and bank notes whether or
not in current use; and

(2) Puerto Rico; and
(3) Canada.

b. Travelers checks, registered checks and
money orders held for sale to the public.

11. "Operations" means your businass activities

5. Additional Conditions
The following conditions apply \0 paragraph
A.5.u., Forgery Additional Coverage:

a. We wilf treat mechanically reproduced
the

same

as

b. You must include with your proof of loss
any instrument involved in that loss, or, if
that is not possible, an affidavit setting
forth the amount and cause of loss.

c. The Coverage Territory Is revised to cover
loss you sustain anywhere in the world.

G. PROPERTY DEFINITIONS
1. ~Compuler" means a programmable electronic
device that can store, retrieve and process
"data".
Page 24 0125

partners or any employee while having care
and custody of the property outside your
premises.

10. "Money" means:

(1) The United ~tes of America (Including

faCSimile
signatures
handwritten signatures.

9, "Messenger" means you, any any of your

occurring at the "scheduled premises" and
tenantabllity of the "scheduled premises",

12. "Period of Restoration" means the period of
time that:

a. Begins with the date of direct physical loss
or physical damage caused by or resulting
from a Covered Cause of Loss, at the. ,..
·scheduled premlses~', and .. ,,~ .. '.' ........ ;....~.."".-.-..
b. Ends on the date when:-"'''-'' --- ............ '.

(1) The

property at the" "scheduled
premises· should be repaired, rebuilt·
or replaced with reasonable speed and
similar quality;

(2) The date when your business is
resumeg at a new, permanent location.
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"Period of Restoration" does not include
any increased period required due to
enforcement of any law that:

a.

Regulates the construction, use or repair,
or required the tearing down of any
property; or

b. -Regulates the prevention, control, repair,
clean up or restoration of environmental
damage.

19. ·Specified Cause of Loss" means the following:
Fire; lightning; explOSion, windstorm or hail;
smoke; aircraft or vehicles; riot or civil
commotion; vandalism; leakage from fire
extinguishing equipment; sinkhole collapse;
volcanic action; falling objects; weight of snow,
ice or sleet: water damage.

a.

The expiration date of this policy will not cut
short the "period of restoration".

13. "PeripherarOeviceu means any physical unit
used to operate the "computer' that cannot be
used for purposes other than as part of the
computer's system, such as tape or disk
drives, printers, or modems.

b. Falling objects does not include loss of or
damage to:

(1) Personal property in the open; or

(2) The interior of a building or structure,

14. "Perishable Stock" means personal property:

a.

Sinkhole collapse means the sudden
sinking
or collapse
of land
into
underground empty spaces created by the
action of water on limestone or dolomite. It
does not include the cos! of filUng
sinkholes.

or

property inside a building or
structure, unless the roof or an outside
wall of the building or structure is first
damag&d by a falling object.

Maintained under controlled conditions for
its preservation; and

b. Susceptible to physical loss or physical
damage
change;

if

the

controlled

conditions

-c.

15. "Pollutants and Contaminants" means any
solid. liquid, gaseous or thermal irritant or
contaminant, including smoke, vapors. soot.
fumes, acids, alkalis, chemicals and waste, or
any other material which causes or threatens
to cause physical loss, physical damage,
impurity to . property,
unwholesomeness,
undesirability, loss of marketability, loss of use
of property, or which threatens human health
or welfare. Waste includes materials to be
recycled, reconditioned or reclaimed.

17. "Securities"

Water
damage
means
acc'ldental
discharge or leakage of water or steam as
the direct result of the breaking or cracking
of any part of a system or appliance
containing water or steam.
\,

.

20. "Suit" means a civil proceeding and Includes:

a. An

arbitration proceeding in which
damages are claimed and
which you
must submit or do submit with our consent;
or

19

b. Any other alternative dispute resolution
proceeding in which damages are claimed
and to which you submit with our consent.

16. "Scheduled Premises" means any premises
listed by location address in the Scheduled
Premises section of the Declarations.

21. UTenant

Improvements and Betterments·
means fixtures, alterations, installations or
additions made a part of the Building you
occupy but do not own and that you cannot
legally remove; and

means
negotiable
and
nonnegotiable
instruments
or
contracts
representing either "money" or other property
and includes:

a.

a. Tokens. tickets except Lottery Tickets,

b. That you acquired from the prior tenant at

revenue and other non-postage stamps
whether or not In current use; and

b. Evidences of debt issued in connection
with credit or charge cards, which are not
. of your own issue;
but does not Include "money."
18. "Software" means Instructions or programs that
are stored on "media" and which instruct the
,. hardware as to how to process "data".
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Which are made at your expense; or
your expense.

22. "Theft" means the act of stealing.
23. "Valuable papers and" records" . ~means, .. '"
Inscribed, printed or written documents,
manm::cripts or records, including abstracts,
books, deeds, drawings, films, maps or
mortgages.
But "valuable papers and records" does not
mean "money" and "securities", "data" and
'software" or the materials on which the "data"
and "software" is recorded.
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"Exhibit C"

January 15, 2010

INCORPORATED
FOn!lHSic' AcL()nmant~

Valualion Ad\'i~(lr$ &.
'li::ilifyill.g .J.:';U11(Jlllic 'EWeI'll;

Mr. ArthurM. Bistline

.Law Offices
5431 N. Governmel1tWay, Suite 10lE
Coeurd' Alene,ID 83815

Re: Lakeland True Value vs. The Hartford Fire Insurance Company
Dear Mr. Bistline:

J have completed my initial finanoial review &lId investigation into the above referenced matter
and jn this report 1 have provided my findings and conclusions to date. Discovery is on~going
and as such, this report may be supplemented or updated prior to trial.
The above referenced dispute is the result of a roof collapse to the store facility Jeased by
Lakeland True Vahle, LLC, in the early morning hours of January 28, 2008. The roof collapse
cattsedthe hardware store to cease operations during faci'lity reconstruction, and destroyed or
damaged much of the businesses' inventory; fixtures, and rental eqUipment. Lakeland True
Val ue, LLC was insured by the Hartford.
This financial review/analysis and illvestigatiQll was for the purpos~ of; .(1) determining the
reasonableness of the Hartford's business interruption, and business. personal property :valuation
and funding 1 and (2) to determine the economic damages to La.k~land True Value due to· the roof
collapse.

Belbwl have ,summarized the economic damages through December31., 2009.

Preliminary Opinions and Conclusions)

,'nreimbursed operating losses due to roof
collapse through 12-31-09 (Tab 9)
Unceimbursed inventory losses (Tab 6)
dditio.nal co.st incllrred (Tab 10)

, l..Detai led calculilti(JJistlr~ attache~L:A!L~g.~~_?!.~_~!}~~!):.Rr_f?~~l!t....~!!]ues;
(iO} IVesl Muiu Mel/Uf, Suite 814
SjJokmie, H-je\' 992()1
'('-,lJIciil.' /W/:f)(:riu('\i3' (!.conl',>,pel'T.catn
Ivebsi Ill.: ·h·ll"W~ econt.'.rpe.rl. COI.'7

;;09; 747.5850. !AX 509.747.5859

$278,323
105,535
44.672

-Mr. Arthur M. Bistline
'Re: Lakeland Troe Value vs. The Hartford Fire Insurance Company
Januaty25, 2010
P1:lge 2
BriefBusiuessOoeraiing History

Mike and.Kathy .fritz have owned and operated the True Value Hardware store, as a. small family
business for appfoxlmately 20 years. The 'business is located in Rathdrum, Idaho. In the most
.recent past, the busiJleSS had been growing rapidly in tenns of sales .andprofits. TIlis ill crease in
sales and profits was in part due to store remodeling in 2006 and the expansion of inventory
levels. As depicted below, store sales increased at an average allnual compound growth rate of
.10% from 2003 through 2007.
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The growth ·of sales allowed the Fritz's to increase their allnllal compensation and profit
q.istributionsldraws from the business from $61,000 in 2003 to $141,000 in 2007.
Ha.rtford's Business Interruption Loss Valuation and Related Timin1! of Funding.

Busimss f1!.~er~liptioJI Loss Valuation
Lakeland True Value, . LLC~Mike and Kathy Fritz the owner/operators were the contact persons

for the store.
Hartfordadjuster-'-Ms. Julia Kale was assigned to th~ file.
Use qf ("'.fA firm to aSSl'S! Hariford-Hartford engaged the services of Mal$on, Driscoll &
DamiGo, LV (MDD). MDDassigned Ms .. Amy Kohler to thefilc.
f.rimqlJ'¢.~m.tinl.dng expe1Jse~at the time bfthe roofcollaps~the primary continuing.e:':Venses of
the business were payro-II for staff, payroll/profit distributIons to oWner/opemtors, aJld .interest on'" "" .
loans,

A partial chronology olFmancial documents/infomatio!') provlded to 'Hartford by Fritl'sor their
re.p;resentatives to assist in the \/alJ1iltio~] Cifthe loss 'ar~ listed below:

<
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•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

2-1-08-1. K.ale was advised by M. Fritz that they have continuing payroll of 5 fulltime, 1 part·time, plus he and his wife. 2
2-ll-0S-Historical profit and loss statements provided for years 2005 and 2006.3
2-l1-08-Full availability to Fritz's CPA for any questions or further information
needed. 4
2-21-08-Cb.eck register from 1-30-08 through 2-21-08 provided to MDD from Fritz's,
MDD000486.
2-28-08-Complete monthly sales and cost of sales by department for the prior 13
5
months.
2-28-08-Copy of space Jease, MDD00026I.
2-28-08-Authorization to obtain monthly profit and loss for 2008 from Fritz's CPA,
MDD 000216.
3-5-0B-Historical profit and loss statements and balance sheet for 2007 provided by
Fritz's CPA firm to MDD.
3-10-08-Estimated date of detailed February 2008 payroll provided to MDD by Fritz's
Schedule 5 of1 5! MDD report issued approximately 3-14-08. Also MDD000261.
st
3-14-08-J. Kale received MDD 1 BI valuation from 1-28-08 through 5-31-08,
HOOOOI7.
3-26-08-Copy of check register from 1-29-08 through 3-26-08, along with estimated
payroll for 3-31-08, MDD000490-493.
3-14-08-J. Kale was informed by M. Fritz that they plan to continue paying the entire
payroll duringtbe reconstruction period, HOOOOl7.
4-3-08-Check register 3-26-08 though 4-3-08, MDD000494.
4-10-08-MDD made aware that they have access to the Fritz's.CPA for QuickBooks
reports in 2008, MDD000243.
5-2-08-J. Kale received 2 nd MDD prepared BI valuation, H00002?_
6-27-08-May bank statement, check register from 5-28-08 to 6-17-08, MDD000195.
7-29-08-Check register 7-21-08 payroll, MDD000379-380.
7-30-08-June bank statement and check register, MDD000168.
fd
6-30-08-Estimated date that J. Kale received MDD 3 report based on actual data used
by MDD through 6-17-08.
S-20-08-August payroll information, MDD000150.

The business interruption loss funding requirements were estimated by MDD and provided to
HartfordlKale in three separate reports during the reconstruction period. These reports were the
following:
•
•
•

Report No.1, fTom January 28, 200.8 through May 31, 2008.
Report No.2, from January 28, 2008 through June 30, 200S.
Report No.3, from January 28, 2008 through October 31,2008.

Kale phone call with Mike Fritz, H000004,
Fax from Fritz's CPAfrrm to J. Kale dated 2-1 1-08, MDD000271.
4 Fax from Fritz's CPA firm to J. KaJe dated 2-11-08, MDD000271.
S Requested by MDD 2-21-08 (MDD000274), provided by Fritz's 2-28-08 (MDD000349).
2 J.

3

.,

,
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•

Conclusions regarding valuation of the business interruption losses through October 31, 2008In my ovinion the business interruption loss valuations utilized by HartfOrd through October 31,
2008 were deficient for only one reason:
1. The flrst MDD report issued March 14, 2008 assumed a small continuing payroll of 2
staff persons, resulting in an estimated continuing payroll of only $2,176 per month for
March, April, and May. Ms. Kale had been infonned by M. Fritz on March 14,2008 that
he planned to continue paying the entire payroll during the reconstruction period
(H000017). This resulted in an undervaluation of approximately $36,000 for this first
report. This undervaluation was corrected in the second MDD report issued May 2,
2008.

Business Interruption Loss Funding
Funding checks issued by Hartford in 2008 were the following-

•
•

3-18-08 for $50,000
5-23-08 for $73,951

•
•

7-17-08 for $30,144
11-12-08for$31,699

Insurance reimbwsement history-MDD was provided with the Businesses' monthly historical
fmancia! statements on approximately March 5, 2008. 6 MDD was provided a complete monthly
sales and cost of sales by department for the prior thirteen months on February 28, 2008
(MDD000349). These monthly sales records were used to provide MDD a basis to
estimate/forecast the Businesses' monthly funding requirements during the reconstruction period.
Additionally, MDD andlor Ms. Kale had access to the Fritz's CPA finn for any questions. 7
The first estimate of the ongoing business interruption funding loss prepared by MDD was
completed approximately March 14,20088 (Tab 1). At this time MDD was uncertain as to what
the continuing payroll was beyond the month of February. Ms. Kale spoke with Mike Fritz and
verified that he was going to continue to pay the regular payroll during the time of
reconstruction. 9 Ms. ICale recommended advancing $50,000 to cover losses through March 2008.
This check was mailed March 18,2008. As explained below this initial funding was late.
The fust check from Hartford was for $50,000 on February 4, 2008 and was designated as a
preliminary advance for business personal property reimbursement. As presented on the first
MDD report, the Fritz's had an estimated $22,000 in un reimbursed business intenuption losses in
February (Tab 1). As such, they utilized this first check to pay for not only damaged inventory,
but also on-going expenses. .

Faxed date reflected on monthly fmaneiaI statements.
Fax to Ms. Kale from Jeff 0 'Brian with CPA finn, MDD 000271.
B Bates H000017, Spoke with Patrick at MDD regarding schedules.
9 Bates HOOOO~ 7, Spoke with Mike, they plan to continue payrolL
6

7
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Even though HartfordlMs. Kale would be able to reasonably estimate the funding requirements
for April 2008 from the MDD 1st report, which projected loss funding needs through May 31,
2008, no such advance was made. According to the MDD schedules, the Fritz's were initially
underfunded in February, got caught up in March, and then were again underfunded in April and
for the fIrst 23 days of May.
An updated loss projection was received by Hartford on approx.imately May 20, 200810. This
update reported a loss through May of $123,951 and was the basis for the $73,951 payment on 523-08. This specific report has not yet been produced by MDD or Hartford. The 2 nd MDD report
reflected estimated business interruption losses through June 30, 2008 of $154,000 (Tab 2).
Continued cash flow stress was placed on the business given the Fritz's were underfunded
through April by $30,000 and the May losses are projected at an additional $34,000.\1 A second
check was authorized for $73,951 and not mailed until over half way through the month of May. 12
The 2nd MDD report reflected a funding requirement in June of $30,000. This deficiency was not
funded until mid-July.13
Ms. Kale states in her July 16, 2008 e-mail to Mr. Bistline, "I am able to now issue the loss of
income for June per the above schedule for $30,144.,,]4 This funding requirement could have
been estimated by Ms. Kale since May 20, 2008, when she had received the second updated
report, which went through June 30, 2008.
Ms. Kale states in part, in her e-mail of September 15,2008 to Mr. Bistline, that we have made
timely payments up until July to Lakeland. This statement is not supported by J\.1DD's 2 nd report,
which reflected deficiencies in February, April, and June (Tab 2).
A third updated report was received from MDD (Tab 3). The specific date this report was
received has not yet been determined. This 3fd report included actual payroll information through
June 11, 2008. As such, I have estimated that the actual 3 'd report may have been issued by
approximately June 30, 2008. Ms. Kale notes in her file on July 7, 2008 that the insured hopes to
be back in business by mid October or November.
~
Harford provided no contemporaneous funding for the months of July, August, September or
October. Based on the 3rd MDD report, monthly funding requirements were for July $38,000,
August $33,000, September $19,000, and October $21,000, for a total deficiency of $111,000.
Even if the 3 rd MDD report was not yet available, the 2 nd report could have been used as a
reasonable basis to estimate the on-going funding requirements.
The next payment by Hartford for the business interruption losses was to reimburse for the
estimated continuing payroll from June 12, 2008 through August 30, 2008 totaling $31,699, as
nl
computed on the 3 MDD report. This check was not issued until November 12, 2008. 15
Bates H000031.R, I am including our schedules of loss through May 31, 2008.
MDD 2nd report of projected business interruption losses.
12 Affidavit of Ms. Copley.
13 Affidavit of Ms. Copley, payment date ofJuly 17,2008.
14 Bates HOOD 146.
15 Affidavit of Ms. Copley.
10
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Unexplained or discovered to date is the rational for not funding the other losses computed by
MDO for Jul)'1 August, September, and October.
Evidences cifthe cash f10wstresses on tbe .Business are l1Qtedin Mr. Bistline's e-mail to Ms. Kale
16
.on Jtily 'Z9, 2009 where he attaches a demand Jetter from True Value.
Tru~ Value Company assess a back charge/resc-inds
'$17,219 on August 14, 2008. J7

the member

assistance~greement

for

Below 1S a depiction ofrvrDD forecasted store profits and actual continuing expenses contrasted
~() R~rtfor(f's contemporaneous funding of these.

A<:cumulaliv. Slo," Cost. and Proffls \'S. Hartford Funding

$350,000

$300,DOO
$250;000
$200,000
$150,000
$100,000
$50,000

111ree final remtiiningbLlsiness interruption payments were made

or Hartford in 2009 as follbWS:

1, Mt:l1ch .17; 2009 in the amQtlnt Qf $28,590 (6 months back rent from OctQber2008
through March2009 at $4,765 per month}
2. May 22, 2009 in the amount of $51 ,573 (not yet clear how this was detennined; $25,846
remained unfunded from August"October 2008 according to MDD 3TU report),

3,. August 10, 2009 in the amount 0[$450.

16

Bates H000051.

.J7 True Value .ac.count statement.

~.. ,
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J have prepared an estimate of the business interruption loss from November 2008 through May
2009 based on the same model MDD was using for their reports (Tab 4). This estimate reflects
substantial continued underfunding by the Hartford.
Conclusions regarding the timing of payments by Hartford to fund the on-going business
interruption losses-

In my opinion the loss funding was deficient for all month~ from February through October of
2008, except (or the month ofMC!)!. The 3,d MDD report surmorts ml' conclusions and opinions.
In my opinion the loss funding from November 2008 through the last check issued by Hartford in
May 2009 was substantiallv deficient.
Hartford's Business Personal Propertv Loss Valuation and Related Timing ofPavments

Business Personal Properll' Valuation
A partial chronology of financial documents/information provided to Hartford by Fritz's or their
representatives to assist in the valuation of the business personal property is listed below. My
investigation was limited to the resale inventory. The adequacy and timeliness of payments for
the fixtures, displays and rental equipment is beyond my scope.
•
•
•
•
•
•
•

•

2-20-08-Steve Bonanno, independent adjuster was provided 78 page point of sale
inventory report by department (Fritz depo., pg. 112, line 5).
2-20-08-M. Fritz told IvIDD (Amy) that he had a point of sale inventory system (Fritz
depo., pg. 115, line 9).
2-21-08--MDD is aware that Lakeland has a point of sale inventory system
(MDD000274).
3-5-08-8tore balance sheet for December 31, 2007, with a preliminary inventory
amount reported.
3-24-08-True Value vender statement showing a balance due as of 3-17-08 of
$33,871.33 (MDD000249-255).
4-10-08-True Value statement to MDD showing balances due as of 4-9-08
(MDD000259-248).
4-18-08-Chris Glenister, CPA enclosed the same 78 page inventory summary again to
Ms. Kale. Informed Ms. Kale that the 200 page line item report was too voluminous to
be included with his correspondence, but was available for physical inspection.
Suggested to Ms. Kale that if she wanted to audit the cost of inventory items she could
select a sample by class and department and the Fritz's would then be able to produce
source documents. Mr. Glenister provides damaged area inventory valuation estimate of _
$170,053.78.
. 6-12-08-TrueValue delinquency notice provided to MDD showing a balance due as of
6-4-08 of $46,274.63 (MDD000209-21 0).

311

Mr. Arthur M. Bistline
Re: Lakeland True Value vs. The Hartford Fire Insurance Company
January 25, 2010
Page 8
Damaged Inventory Valuation
The Hartford valued the total retail inventory at the time of the roof collapse at $149,753 (Tab 5).
This detennination is $1 00,000 less than the following would indicate:
•

Point of sale inventory report as ofl-27-08, $255,288 (Tab 6).

•

Federal income tax return as of 12-31-07, $243,501 (Tab 7).

•

Industry average for same size hardware store, $269,000 (Tab 8).

As reported on his point of sale inventory system, Mr. Fritz is of the opinion that pre-loss
inventory value was $255,288. Both the 2007 federal income tax return and industry averages
support Mr. Fritz's position.
I understand that Mr. Fritz and the salvor generated the total inventory value in April 2009 by
scanning all damaged and undamaged inventory through the point of sale system. It is Mr. Fritz's
opinion that significant amounts of damaged inventory were thrown away right after the roof
collapse or are otherwise unaccounted for. The above data is supportive of Mr. Fritz's position.

Business Personal Properll l Loss Funding
Funding checks were issued by Hartford as follows:-

•

2-4-08 for $50,000

•
•

2-24-09 for $70,000
5-15-09 for $633.85
6-10-09 for $50,000

•
•

6-18-09 for $127,886.44

Timing of insurance reimbursementsAs explained under the business interruption loss section of this report, the first check issued
February 4, 2008 for the property Joss had to be used in part to fund the deficiency in continuing
operating expenses (Tab 1). Of the initial $50,000, approximately $19,000 was applied to
outstanding inventory invoices. The True Value statement as of 3-17-08 had an outstanding
balance of$33,871 (MDD000249-255).

There were no more advances on business persona! property until February 24,2009.· ..
HartfordlMs. Kale notes that the Fritz's hope to be back in business"by mid .. October or"
IS
November. OnJuly 11, 2008, Mr. Bistline notifies Ms. Kale that the True Value representative

18

Bates H000042.
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says it takes 6-8 weeks to set up a store after getting into the building. In other words, a fixture
19
order would need to be made July 15 1h for a September 1st anival.
Throughout the time period, from the date of loss, Ms. Kale has insisted on an inventory list and
invoices to support the values. In her e-mail to Mr. Bistline on July 11,2008,Ms. Kale states,
"The main issue is that we need the insured's documented inventory. We have asked for this
multiple times, there is no way to determine the loss without inventory and invoices.,,20

Mr. Fritz indicated in his deposition that Ms. Kale had requested invoices for all retail inventory
items and he had told her that was not practical or possible. 21 He further indicated in his
deposition that in February 2008 he had provided the independent adjuster, Steve Bonanno, with'
a summary inventory report from the store's point of sale system. 22 Mr. Fritz infonned MDD on
February 20, 2008 that they had a point of sale inventory system by department?3 On June 12,
2008 Mr. Fritz explained to Don with Cargo Liquidators, that the entire inventory list would be
200 pages and the summary report was 78 pages.
Specifically he states in his deposition; "The only thing I was explaining to him was that we had a
summary report of 78 pages. And he said, what do you mean by summary? I said it's a summary
by department. That I had not printed the full report. That if I had printed the full report, it
would approximate 200 plus pages just for the damaged area. He expressed amazement at that
amount of information. And what he would do with it. That he would have to talk to Ju/ia about
thiS.,,24 Finally when asked in his deposition about his responsibility to provide Hartford
complete inventory infonnation he answers; "We did provide a summary inventory pages, by
department, of the damaged area. Numerous times we providedthat:.2S

In my ovinion the request bv Ms. Kale for the Fritz '.I' to provide invoices for all the resale
inventory items is not practical or required The Fritz '.I' had a pOint olsale inventory system that
reported the quantifY on hand and cost ofthe items. To the extent Ms. Kale was suspicious of the
cost
items reported, she could have reasonably selected a sample from each department to
verity against invoices. Without reimbursements (pr inventorv, fixtures, disvt 2JI racks, and rental
equipment, the store could not be reovened.

or

Economic Damages Resulting from the Roof Collapse
The Business reopened on a limited basis (partial inventory stocking) starting August 20, 2009.
From August 20, 2009 through December 31, 2009 no profits were earned from the limited
operations.

19

21J

Bates H000044.
Bates H000043 .

. 21. M.

Fritz depo., pg. 78, line 7.
M. Fritz depo., pg. 110-111.
23 M. Fritz depo, pg 115, line 7.
24 M. Fritzdepo, pg 119, line 1-17.
25 M. Fritz depo, pg. 124, Hne 15-17.
22
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I have independently prepared an estimate of the operating losses incurred by the Business due to
the roof collapse from January 28, 2008 through December 31, 2009 (Tab 9). Subtracting the
Hartford's reimbursements to date leaves a balance due of $278,323.
Business losses

$544,730

Less Harford reimbursements

(266.407)

Unreimbursed balance

$278,323

Extra Losses
The Fritz's have incurred additional costs due to delinquent loan and creditor payments, store set
up costs, payments to the Klein's, and requested accounting analysis. These costs total $44,672
(Tab 10).

V cry truly yours,

HARPER INCORPORATED

Daniel J. l-Iarper, CPAlABV, ASA, MBA
djh/sjh

s:

Bistline re Lakeland reportd.doc

Tab 1

1st Report of Matson, Driscoll & Damico (March 14, 2008)
Projected from Jan 28 thru May 31, 2008

Jan
Lost profits plus continuing
expense, except for payroll

Mar

Ap

8,218

12,916

17,592

26,577

66,694

12,094

2,176

2.176

. 2,176

18,622

20.312

15,092
36,795

19,768
56,563

28,753

85,316

(50,000)
{50.000)

{50,OOO}

1,391

Continuing staff payroll

Accumulative amounts

Feb

1,391
1,391

21.703

Payment 3-18-08
Accumulative payments

(13,205)

6,563

Mike advised on March 14,2008 that the entire
payrQII was continuing through reconstruction (H00001?)

10,000

10,000

Adjusted shrortage

(3.205)

16,563

Accumulative shortage

eN

--'"

0"-

1,391

21,703

---.Ma1_

85,316

Total

Tab 2

2nd Report of Matson, Driscoll & Damico (May 20, 2008)
Projected from Jan 28 thru June 30, 2008
Jan
Lost profits plus continuing
expense, except for payroll

$

1,450

Temporary rental space
Continuing staff payroll

1,450
Accumulative amounts

1,450

Ma~___

Feb

$

00

June

$ 19,605

$ 28,257

$ 22,790

600

600

600

600

600

3,000

8,305

14,408

1'1,592

5,OeO

17,046

56,411

17,600
19,050

28,895

31,797
79,742

33,917
113,659

40,436
154,095

154,095

47,945
(50,000)

Accumulative payments

(50,000)

(73,951)

1,450

.,

Total

$ 13,887

19,050

(2,055)
Pd 7-17-08

•.. _.l.

May

8,695

Payment 3-18-08
Payment 5-23-08

Accumulative shortage (excess)

(N

Ap

(50,000) .. <1:z3,951 )

29,742

(10,292)

(12J.951 )

30,144
(30,144)

$

94,684

_..

__._.- ---_ _- ._ .. _. __ . ---- .__ .__ .. - -"--"-- -------_.-._-_.. __ .. __ . -- --._.. _.. --..

Tab 3

3rd Report of Matson, Driscoll & Damico (Estimated date of report 6-30-08)
Prolected from Jan 28 thru Oct 31, 2008
Jan
lost profits plus continuing
expense, except for payroll

<=>

May

June

Ju1t

Aug

Sept

Oct

Sub
Total

13,887

19,605

28,257

22,790

26,223

21,690

18,849

15,855

177,301

Temporary rental space
Store rental

600

600

600

600

600

600

600

600

600
4,765

5,400

Continuing staff payroll

8,306

18,321

7,680

7,513

9,536

16,540

11,043

17,601
19,051

32,808
51,859

27,885
79,744

36,370
116,114

32,926
149,040

43,363
192,403

33,333
225,736

19,449
245,185

21,220
266,405

(154,095)

(154,095)

(154,095)

1,450

1,450
1,450

Payment 3-18-08
Payment 5-23-08
Payment 7-17-()8

(50,000)

Accumulative payments

(50,000)

(50,000)

(123,951)

'1,859

29,744

(7,837)

Accumulative shortage

eN

_ Ap

8,695

Accumulative amounts

f'...:>

Mar

Feb

78,939

(73,951)
(30,144)

1,450

19,051

(123.951)

25,08~__

(154,095)

_

38~O8

4,765

~1,641 _~0!IL_ 1"1 2,310

266,405

... ........................... ........................................ -1

Tab 4

Continuing loss Estimate
November 2006 through May 2009
Balance 3
From
Oct

T ernporary rent
Rent
Continuing payroll
Profits 1

5,400
4,765

Nov

4,765

Dec

Jan

Feb

Mar

Ap .~..

_May

4,765

4,765

4,765

4,765

4,765

4,765

16,000 .
20,765
307,935

8,695
13,460

8,695
13,460
334,855

13,887
18,652
353,507

19,605

24,370

28,257
33,022
410,899

78,939
11'7,301
266,405

Accumulative amounts

266,405

Prior funding
3/17/2009 2

(154,095)

16,000
20,765
287,170

321,395

377,877

(28,590)
(51,573)

5/2212009

!
! 1

'_N

r'·""

rv

Accumulative payments

(154,095)

(154,095)

(154,095)

(154,095)

(154,095)

(182,685)

(182,685)

(234,258)

Accumulative shortage

112,310

133,015

153,840

167,300

180,760

170,822

195,192

176,641

1

Profits estimated from MOD report number 3

2

Payment for 6 months rent Oct 2008 through March 2009 ($4,765 x 6)

3

Balance from MOD 3rd report through Oct 2008

Tab 5

REPORT TOTALS
QUANTilY SOLO
NET SALES

AVERAGE $ PER UNIT
TOTAL COST
POS MARKDOWNS/MARKUPS
GROSS PROFIT DOLLARS:
GROSS PROFIT PERCENT:

313112009 GOOD
7,211.00
43,038.86
5.97
20,825.37

GOOD
CATEGQRYTOTALS: INVENTORY

DAMAGED
INVENTORY:

+:."

55.43

-:>:3,334.75

~_ _ .

53,334.75

~,.)

4-2·09
DAMAGED

2,903.00
12,182.27
4.20
5,018.56

7,252.00
32,782.61

4.52
17.145.22

4-3-09
DAMAGED
9,529.00
51,728.82
5.45
"24,335.26

4-7·09
DAMAGED

7.163.29
58.80

d' j)

66,645.17,.::

/-::;; /¢

4,800.00
22,973.00
96,418.17

/''- ': iJ

,{',,-",t.-J

15.628.51
47.67

27,499.55
52.94

4-8-09

DAMAGED
11,799.40
(165.60

52,557.66

4045
24,855.90
7.49

30.492.22

SCANNED~

4·2-09 GOOD

13,211.00
55,000.97
4.16
24,508.75

22,212.79
51.61

Total Loss on site as estimated by
OPMlMFritz
HILLMAN. per gu()te

tN

4-1·09 GOOD

27.702.55
52.70

3,299.49
2.96
1,497.63
0.01
1.913.20
55.48

4·9-09
4-9·09
4·10-09
GOOD
DAMAGED DAMAGED
13,181.00
133.00
736.5
8.340.02

863.68

1212.11

2,982.07

432.47

378.69
0.01
915.61
69.75

TOTALS
67,12150
261,006.49

1.78
121.979.92

Tab 6

-------------------- ----------- ------------------

Business Personal Property

Hartford

Lakeland

$ 84,012

$ 84,012

Claimed missing Items-per extended list

75,334

87,870

Replacement fixtures (Lozier quote, includes freight)
Replacement scanner
Signage

33,868

33,868

Difference

Fixtures and Rental Tools/Equipment

Furniture, fixtures and equipment-in storage per list

634

634

9,254
203,102

9,254
215,638

Total Inventory

149,753

255,288

Less undamaged inventory

(53,335)

(53,335)

Damaged inventory-per list

96,418

201,953

299,520

417,591

(50,000)
(70,000)
(634)
(50,000)
{127, 8861
(298,520)

(50,000)
(70,000)
(634)
(50,000)
(127.886)

Inventory

Totals
Less Hartford payments-214/2008
2/24/2009
5/15/2009
6/10/2009
6/18/2009

Funding deficiency to date

$

1,000

(298,520)

$ 119,071

105.535

I

.(
TRUE VAlUEI~UST ASK RENTAL

INVENTOllY VALUATION REPORT (1lIV) FOR:
SKU
DE DESCRIPTION

CLS

-CODES-LaC MSOP1234 U

AVERAGE
COST

QOH

COST
VALUE

\

l
OPTIONS:
RETAIL
PRICE

11/10/08

RETAIL
VALUE

YTO

12:44:22

no

PAGE':

ACT

873

DES

SALES
COST · GPlI GPr,
-----------------------------------------------------------------------------------------------------------------------------------TOTALS FOR CLASS :

852

FARM

SKU COUIlT
RETAIL VALUE
COST VALUE
VENDOR ON ORDER VALUE (A)
SALES TO INV RATIO
TURN RATE
GMROI
AVG QOII COST VALUE

'TOTALS FOR DEPT:

i

LI VESTOCK Eau IPMENT
AIINUALIZED ,SALES
ANNUAL! ZED COST
ANNUALI ZED GIlS PROF IT ;
YTO SALES
YTD COST
YTD PIlOFIT
YTO G.P.%

14 . 97
7.66
.00

59.02
30.11
28.90

SE

SKU COUNT
RETAIL VALUE
COST VALUE
VENDOR ON ORDER VALUE (A);
SALES TO INV RATIO
:
TURN RATE
GMRO I
AVG QOH COST VALUE

\

&

1

~52.

16

230.'71

221.45
390 . 22
199.11
191. 11
48 . 97

SEASONAL

59

4.153.71
1 . 867.74-

.00
3.51
2.07 .
1.43

ANNUIll! ZED SALES
ANNUAL! ZEO COST
ANNUIIU ZED GRS PROF IT
YTD SALES
YTO COST
YTO PROFIT
YTO G.P.'lI

6.552.20
3 . 874 . 05
2.688 . 15
5.663.21
3.343 .39
2.319 . 88
40.96

ANNUIIl! ZED SALES
NII-IUALI ZED COST
IIHNUALI ZED GRS PROF IT
YTO SALES
YTU. COST
YTO PROFIT
YTO G. P.'lI

59.383.09
32 . 111 . 18
27.271 . 91
51.24 9 .40
27.725.92
23.523 . 4B
45 . 90

FINAL TOTALS
'\

SKU COUNT
RETAIL VALUE
COST VALUE
:
VENDOR ON ORDER VIILUE (1\);
SALES TO INV RATIO
:
TURN RIllE
GMROI
AVG QOH COST VALUE

20065
470.587.08
227.514.96
440.11
.26
.14
.11

END OF IlEPORT
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Tab 7

-

I

I

I

82 - 0408235

-

Form 1065 (2007) LAKBLAh"D TRU! 7!LUE HARDWARE LLC
Analysis of Net Income (Loss
1 Net illt;ome (Ioss~ Comb~,e: SChedLil6 y.. lines' throooh '1, Ffam the rdul! subtracf the lSum 01 Set\sdUJe K. lines 12 thtollon 1ad al\d i61
(il) Indivldual
(ill) Individual
2 Analysis by
Ii) Corporate
(iv) Parlnersoip
(active)
(passive)
partner type:
)
I
a General partners
I
I
b L1mlred Dartners
137386.1

".......... I

1

I

137386.

(V) Exempl

{

Pa.oe 4

{vi) (\laminae/Other

oroanizalion

Schedule L I Balance Sheets per Books

................................................
Trade nolBS and accounts receivable ..........

38552.
185196 .

25520.
243501.

39359.

49657.
198412.
169339.

40188.

29073.

I

.....-............ ,

b Less accumulated depletion

1273.
25520.

38552,

~

11 Land (n~t 01 any amortization) ...............
12a Intangible assets (amortizable only) .........
b Less accumulated amortiZation ._ ........... ,
13 Other assels (atlach stalemenl) ...............
14 Tolal assets ..................... ' .................

(dJ

13381.

b Less allowance for bad debts ..................
Inventor/as ....................... ............. ' ....
U.S. I/ovemmenl obllga/ions ..................
7ax·ex~mpl sBGurities ...........................
Other current Bssels (attach slatement), ......
Mortgage and real estate loans ...............
8 other Investments (attach statement) ......... STATEMEN"T 9
190911.
9a Buildings and other depreciable assets ......
b Less accumulated dEpreciation ...............
150723.
10e Dep Istable assets .................................

3
4
5
6
7

IcJ

fbI

fa)

I Cash

2a

End of tax Year

Beainnino of tax vear

Assels

I
I

500.

500.
500.

500.
316676.

349024.

75435.

85332.

7243.

7374.

225789.

262273.

8209.

-5955.
349024.

liabilities and Capital
15 Accounts payable .................................
16 MoMQa9"S. notes, C)onC1s payable in les$lnan ~ year
17 othBr current liabilities (anach statement) ,,'
18 All nonrecourse loans
................. h

19

STATEMENT 10

........

Mort9Rges, nCJ:.e.:r. bond.$ payebla in , y~ or mora

....... .,...
Partners' capital accounts ... ................,

20 Olher liabilities (attach statement)

21

~

316676.
Total liabilities and caollal ............. " .....
per Books With Income (Loss) per Return
I Schedule M·11 Reconciliation of Income (Loss)
.
.
.
Nate' Schedule M·3 may be required Instead at Schedule M·1 (see mstructlons)
81376. 6 Income recorded on books lhls year not included
1 Net lo.ome (loss) per books .........................
on Schedule K, lines 11hrough i 1 (ilemiz6~
2. Income Included on Schedulo K,lines 1, 2, Sc.
a Tax·exempt interest $
5, 6a, 7, B. 9a. 1!l, and 11, not recorded on books
this year Iltemlze):
7 Deductions inclUded on Schedule K, lines i
8 Guarantned payments (other than health
55048. through l3d, and 161, nol charged Baainsl
insuranGe)
book Income this year (Itemize):
4 Expenses recorded on books this year not
a Depreciation $
Included on Schedule K.lines 1througll
22

"

. . . . . . . . . ~ . . . . . . . . . . . . . . . . •• . . . . u

13d, and 161 C_emize):
a Deprecialion S
b Travel and entertainment $

STMT 12

.............

350.
612.

5 Add lines 11hrouoh 4 .............. :....................

I -Schedule M-2/

5. Add lines 1thIOUQh 4 ........ ......................
~i~~I~.1,7 JWA
"

nrnr,,.,

8 Aud lines 6 and 7 .......................................
9 Inaome (toss) (Analysis ot Net Income (Loss),

-

-

line n. Subtract line Bfrom line 5 ... :., , .........

137386.

Distributions: a Cash ...... , ..........................
b Property ...........................
7 Other decreases (llemi2e):

95540.

8 Add lines 6 and 7 .......................................
9 Balant:t It end of year. Subtliilcl Jine 8 from finb 5
"

95540.
-5955.

Analysis of Partners' Capital Accounts

1 Balance at begJnning ot year ........................... ,
2 Capital cpnlribulcd: a Cash ..... "................... ,
b Property ......................
3 Nat Income (loss) per books .......... ,................
4 Other increases {itemize):

nnA"'Iin".,.'"

962.
137386.

..

8209. 1 6

81376.

89585.

4

Form '1055 (2007)

~f29

Tab 8

330

--_.. _._._-_ .._---_ .... _.. - - -----

Average inventory returns

1

Fritz's True Value annual inventory purchases for 2007

Inventory value based on industry average

1

------------

1.7
457625

$ 269,191

The Risk Management Association (RMA) Financial Ratio Benchmarks for Hardware Stores

331

------- - ------

-----_. __ ._--_._._-_._._.. _-----_._-_._--_ .. _--------------_._-- ------------------.

c. ____ .. ____ . ____ . ________________. ________._ .. ___ ... ____. ______ .____ ._____

_ _ ___ __ _ _ __ _ ____________________________________________ _

Tab 9

7.72
... J J

Operating Losses Due to Roof Collapse
from January 28, 2008 through December 31, 2009
2008
Annual profit forecast, before owner
compensation, Hardware store
Annual profit forecast for the Just Ask
Rental (JAR)

$ 127,152

26,400

2009

$

116,945

Total

$

27,240

244,097

53,640

Less January 2008, adjusted for annual
gross profit of 46.6%

(1,709)

(1,709)

Less True Value dividend, per MDD report

(5,474)

(5,474)

Unpaid staff wages (Tab 11)

16,031

16,031

Add continuing expenses

137,829

52,360

190,189

$

; Less Hartford business interruption insurance proceeds to date

496,774
(266,407)
230,367

Losses during partially stocked re-start
in August 2009 through Dec, 2009

Total operating losses

47,956

$

278,323

Lakeland True Value Hardware Store
Historical and Forecasted Statements of Income

2005
Sales
% change
Cost of goods sold
Purchases
Freight in

Gross profit

Staff payroll
Regular
aT
Vacation
Holiday/other
•. Payroll \axes
Payroll cost
Payroll % only
PIR \ax % of payroll

, O!l§re!iOQ !!2SIl§nSe
Advertising
Life insurance
Business insurance
Computer support
Rent
Utilities
Telephone
Maint eo repairs
Personal property taxes
Leased equipmenl
Bad debt
Bank service charges
Employee expense
Cash over/shorl
Entenalnment
Donations
Legal & accounting
Ucense & permits
Mise
Office supplies
Store supplies & expense
Travel
Depreciation

2006

$ 703,270

834,686

$ 901,164

368,730

472,026
5.164
477,210

334.540
47.6%

Forecast
2009

937,211 $
4.0%

871,606
·7.0% Wa St.. data

453,176
4.449
457.625

500,471

465.438

357,476
42.8%

443.539
49.2%

436,740
46.6%

406.168
46.6% Prior 3 yr.

112.909
5.755
2.234
1.602
122.500
15.617
138.117
17.4%
12.7%

139,586
6,977
5.085
1.054
152,702
18,607
171.306

155,522
8,328
3.399
3,934
171,182
20.685
191.767
19.0%
12.0%

178.070

165,605

175,070
21,368
199,438
19.0%
12.0%

165,605 Based on 2007
19.873 Based on 2007
185,478

2005

2006

360,906
7,824

11,472
311
2,017
5,087
33,863

6,518
2.285
4,104

$

18.3%

12.2%

2007

12,033
549
2,716
5,015
38,868
7,018
2,463
4.236

2,565
612
1,687
7,174
41.259
6,964

3.086
8,405
400
1,521
577
823
5.932
4,889
350
1,522
3,176
112
78
2,382
2,254
350

91
3.890
933
1,126
6,682
88
100
1,057
4,770
75
10
4,486
2,700
260
3,250
95,175

3.607

74
3,809
8,670
2,479
1,947
12,029
353
167
2,254
2,782
2,321
27.405
140,793

. lB,616

114.733

Monthly expenses
Olher income
Interesl
Dividend
Other
Olher

Forecast
2008

2007

6
8,558

11,498

240
8,804

$

Forecast
2008

2,567
1,688
7.181
48.364
6,971
3,089
3,900
360
1.704
600
840
6,000
3;684

8Vg

19.0%

12.0%

Forecasl
2D09

2,642 08.,. .1%, 09 + 2.90/0
1,737
7.389
48,384
7,174
3,179
3,900
360
1,704
600
840
6,000
3,684

08 + .1 'Yo, 09 + 2.9%
08 + .1%, 09+ 2.9%
Space lease
08 +·.1%, 09 + 2.9%
08 + .1%. 09+ 2.9%
Common area +
Copier & Tel·Transml!
Estimate
Bank servo Chg only
Estimate
Avg 06 & 07

1,500
3,179
120

1,500 Estimate
3,271 08 + .1%,09" 2.9%
120 Estimate

2,384
2,256
350
10,130
106.8B8

2,453 08 + ,1%, 09 + 2.9%
2,322 08 + .1%, 09 + 2.9'10
350
10.130 Depreciation sch
107,738

8.907

8,97B

1B.246

18,246 T Value 07 statement

115
11.613

14,928
4.000
5,476
24,404

18,246

18.246

4,534

12,002

20.067

21.508

14.253

105,518

44,985

141,375

127,152

116,945

Other~ense

Interest
Income before owner salary

7., 7 41
..J

.,J

,--------._------------ ._-----------_.. _--_. -_.- ._-- -------------_ .. - ------ -- -----------

Just Ask Rental
Profit and Loss Forecast
February 2008'· December 2009
Revenue

2008 Growth
2009 Growth

2008

Sales

2007 Actual

Cost of Merchandise

05 06 Average

47,216

43,911

$1,102/mo pym

49,105
13,224
62,329

45,668
13,224
58,892

41%

20,133

18,724
51%
40,168

51%
Gross Profit
Operating Expenses:
Advertising
Insurance
Depreciation
Legal and Professional
Office Expense
, Equipment Loan Interest
Building Rent
Repairs and maintenance
Supplies
Travel
Utilities
Phone
Dues & subscriptions
Misc
Bank Fees
Freight
Total Operating Expenses

05 06 Average

59%

05 06 Average
320
05 06 Average
700
Items not fully dep /10 yrs
1,300
0506 Average
05 06 Average
140
Amort Ditch W
Actual Allocated $400/mo
0506 Average
900
1,200
05 06 Average
550
05 06 Average
300
05 06 Average
300
05 06 Average
150
05 06 Average
100
05 06 Average
05 06 Average
40
05 06 Average
50

42,196

320
701
315
1,301
140
2,211
4,800
901

1,201
551
300
300
150

0.1%
2.9%

329

721
315
1,339
144
1,543
4,800
927
1,236

567
309
309
154
103
41

100
40
50
13,381

12,888

Net Ordinary Income

28,815

27,280

Per Month

28,815
2,401

27.280
2,273

2,400

2,270

Rounded

Expense

2009

45,400

Sales
Ditch Witch Equipment Estimated Rents
Total

4%
-7%

51

335

.................

-12:26 PM

EVERGREEN"FRlrz

01/05/10

Profit & Loss

_..... _

- ............ _......_. . . .

......................

_-_

January 2008

Accrual Basis

Jan 08

Ordinary Income/Expense
Income
499· SALES
500 . Gross Sales
.502 . NONTAXABLE SALES
Total 499 . SALES
Total Income
Cost of Goods Sold
653 • Purchases - Cotter & Co
6S5 • Purchases· Others
695· Freight In
751 . Wages & Payroll C~sts
7511 • Work Camp

Total 751 • Wages & Payroll Costs
790 • AdvertiSing
Total COGS
Gross Profit
Expense
6560 • Payroll
6561 • Regular Payroll
6562 • Overtime PayrOll
6560 • Payroll· Other
Total 6560 • Payroll
6600 • Payroll Tax Expense
6601 • FICA Expense
6602 . Medicare Expense
6603 . SUTA Expense
6604 . FUTA Expense
Total 6600 . Payroll Tax Expense
761 . Insurance
760 . Life Insurance - Partner
825 . Insurance - Store

48,591.92
1,6B8.37

50,280.29
50,280.29

927.58
927.58
200.00
21,491.94
28.788.35

8,945.51
553.54

129.45
66.43
71.42

820.84
51.00
209.48
260.48
589.55

845 . Bad Debt
849 . Bank Service Charges
. B50 . Employee Expense
.853 • Cash Over/Short
865 . Donations
869 . Legal & Accounting .
87~ . Licenses and Permits

885' Office Supplies 8. Expense
891 • Store Supplies & Expense

4,432.DO
1,308.60
253.71
332.99

78.00
132.43
183.30
180.11
-392.39
35.88
1,500.00
12.50

242.74
1,160.45

Total Expense

20,076.70

Net Ordinary Income

8,711.65

Other Income/Expense
Other Income
911 . Dividend Income
Total Other Income

(;.,Yd't...

124.88
920.00

Total 761 . Insurance

835 . Leased Equipment

£),..;/

7,900.63

798' Computer Support - Triad
811 • Rent
813· Utilities
815' Telephone

821 . Maintenance & Repairs

229 7 ??

324.00
324.00

Other Expense
Page 1

..•.•

-
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--_. - _.....................

. ........ - ..

_--_ ........ _.................._•....•

EVERGREEN~FRITZ

Profit & Loss

J5/10

January 2008

.ccrual Basis

Jan 08
941 . Interest Expense· Bank Loan

Total Other Expense
Net Other Income
Net Income

841.05
841.05

-517.05
8,194.60

Page Z

lakeland TNe V,",ue Hardwar" Store
C.ontinuing Expens(!:$

Fobruary 2008 • Dec.mba< 2009

Payroll
Payroll taxes

FebOS

Mar08

~

10,197
936

14,374
1.312

10,937
836

204
627

277

SOO

600

.
Jut 08
5.048 13,454
435 1,160

IIIg0B JueOB
9,~39

elO

Al!9.!!!! li!!!.!!!! .2£!.!!!!

No. OS

2!£.l!l!

.
Jan 09

Feb 09

Mar 1!!1.

Apr OS May 09

Store open Gmiled basis, paycoll and exp not included
~ Oct 09 No. 09 Dec 09
l!!!!!
63.449

.!l!!l.!!i Aut o. A!!9J!l!

5,489
0
926

0MlGr Salary

Insurance

Compuk!r Support - Triad
Temporary Office Ront
BuHding Rent
Utilities
TeJepf1ono

590

600

445
1.214
600

629

600

600

1.352
297

43

39

238

261

17

48
54
1.500

30
61
1,000

61
3,192

61
2.520

64

1.282
21,178

4
15,914

72
45
15,5!1

435
210
932

430
206
1,021
552

201
1,030
624

4.770
561

Leased Equipment
Misee1laneous
ornea suppll~s
Store supplios

15,li7

Roonded

C,..,J
(,..',.,J

00

515
215
1,079
832

4,770
551
636

4.770
515

61

51
2.631

64
952

61

64

64

64

4,834

696

42~

2.309 -2,279

4.596
4.800

4,770
435

4,770

4,770

4,770

4,770

47.700
4.174
2.057

100

1,000

61
743

61

64
540

54

64

55

51
2,127

100

25

75
40

78
1.152
16,205
942
434
~1e9

7,858

664

1,204

S,701

5,395

8,606

6,915

7,980

6,221

4,834

4,834

4,634

402
184
974
512

398
119
970
489

3W
174
996

365

170
950

:367
156

900

355
147
SIS

349
142
533

443

397

861
325

361
151
1,580

505

379
155
1,025
397

373
161

soa

407
188
1,030
51B

323

313

323

137
51S
313

16,021

Loan Payments Int"",.! & Fo..
lnventory loan
JAR Diloo Witch
Walls Fargo LOC
\'JF SaA Loan

4,770
509

867

232
S5S

779

265

Prope'ty taxes
Copier
legal and Ao::ounting

747

600
4,770

340

171

600

419
197
948
5S9

41:3·
192
970

0

0

0

0

0

S43

154,281
7,143
3.175
16.831
6,759

2,941

2,273

2,183

~083

2,143

2,072

2,034

2,055

1,948

l,96S

1,831

1,709

2,415

1,331

1,347

1.309

0

0

0

0

0

18.418

23,451

18,223

17,790

10,011

18,104

2,801

3,316

7,735

7,460

10,664

8,B81

9,811

7,930

7,249

6,165

6,181

6 1143

0

°

0

0

° 180,189

18 420
1

23,450

18,220

17,790

10,010

18,100

2,810

3,280

1,140

7,460

10,550

3,880

9,810

7,930

7,250

8,110

S,leo

8,140

0

°

0

0

35,90B

190,190

--...---.-.-.- -
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Lakeland True Value
Results of Operations, Limited Inventory
August 20.2009 - December 7,2009

Sales

8/20/2009 Store Opens partially stocked
Aug 09
Sap 09
OctD9
Nov 09
28,968
32,539
19,934
24,090

Estimated Cost of Merchandise

15,469
53.4%

Gross Profit

13,499

46.6%
Operating Expenses:
Staff Payroll
Payroll Taxes
Owner Salary
Insurance - store
Computer Support - Triad

Advertising
Rent
Utilities
Telephone
Maintenance & Repairs
Property Taxes
Equipment Rental
Bad Debt
Bank Service Charges
Employee Expense
Donations
Legal & Accounting
Licenses and Permits
Office Supplies & Expense.
Store Supplies & Expense
Travel & Ent
Total Operating Expenses
Inventory Loan
JAR Ditch Witch
Wells Fargo LOC
WF SBA Loan

Net Income Hardware Store

Sources:
Sales and Payroll, Quickbooks
Expenses, Complied trom check register

2310 final updated 1209.xls

11,271
1,036

4,770

Dec 09

!!lli!!

8,165

113,696
60,714

17,376
53.4%
15,163
46.6%

10,645
53.4%
9,289
46.6%

12,864
53.4%
11.226
46.6%

4,360
53.4%
3,805
46.6%

8,692
799

12,022

13,127
1,188

6,039
541

269

269
556

4,770
527
780

4,770
433
612
500

269
957
2,328
4,770
587
271
4,272

4,770

91

51,151
4,669
0
807
1,513
2,328
23,850
1,547
1.663
4,863

64

270

64

526

101

323

173

1,105

52,982

0

64

64

5

10

135

a

5
607
295
0
0
1,279

38

122

278
303

639
164

301
11

61

357
17,536

16,619

21,235

28,809

11.739

95,938

337
133

330
128

324

318
118

533
323

533

533

311
113
533

323

313

1,620
615
2,665
1,605

835
0

!4,O37!

(1,456}

123

{11,946)

533
323
(17,5B3}

323
(7,934)

~42,956~

------- - ------- --
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--------- -- ------ ----------------------- . . _ .. -..... __ ... -_.-.

---------------------------------------------------------------------------------
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Extra Expenses
3/31/2009 Accounting Analysis
5,023.00
91212009 RMS Store Set Up
5,505.00
712112008 Kleins
2,800.00
2124/2009 Late Charges Copier
160.00
11115/2008 Late Charges SBA Loan
77.49
1211512008 Late Charges SBA Loan
101.95
2/15/2009 Late Charges SBA Loan
99.37
3/15/2009 Late Charges SBA Loan
99.31
4/1512009 Late Charges SBA Loan
97.53
5/15/2009 Late Charges SBA Loan
97.53
6/15/2009 Late Charges SBA Loan
97.53
7/15/2009 Late Charges SBA Loan
97.59
97.59
8/15/2009 Late Charges SBA Loan
9/15/2009 Late Charges SBA Loan
97.59
97.69
10/1512009 Late Charges SBA Loan
97.69
1111512009 Late Charges SBA Loan
97.69
12115/2009 Late Charges SBA Loan
12/15/2009 2010 TV Future Adllnterest@ PV
2,341.00
12/1512009 2011 TV Future Adllnterest @ PV
1,491.00
12/1512009 2012 TV Future Ad/ Interest @ PV
586.00
·12/15/2009 2013 TV Future Ad/lnterest@ PV
6.65
8/14/2008 True Value Portion of remodel rescinded 17,219.00
757.55
6/12/2009 TV Attorney fees awarded
4/15/2009 TV Increased interest Rate
271.00
268.00
5/15/2009 TV Increased interest Rate
264.00
6/1512009 TV Increased interest Rate
7/15/2009 IV Increased Interest Rate
261.00
.8/15/2009 IV Increased interest Rate
257.00
911512009 TV Increased interest Rate
254.00
10/1512009 TV Increased interest Rate
250.00
1111512009 TV Increased interest Rate
246.00
12/1512009 TV Increased interest Rate
242.00
108.66
7115/2008 TV Inventory Loan Late Pees
108.66
8/15/2008 TV Inventory Loan Late Pees
108.66
9/15/2008 TV Inventory Loan Late Fees
108.66
10/15/2008 TV Inventory Loan Late Fees
11/15/2008 TV Inventory Loan Late Fees
108.66
108.66
1211512008 IV Inventory Loan Late Fees
108.66
1/15/2009 TV Inventory Loan Late Fees
108.66
2/15/2009 TV Inventory Loan Late Fees
108.66
3/15/2009 TV Inventory Loan Late Fees
108.66
4/15/2009 TV Inventory Loan Late Fees
108.66
5/1512009 TV Inventory Loan Late Fees
108.66
6/15/2009 TV Inventory Loan Late Fees
108.66
7/15/2009 TV inventory Loan Late Fees
108.66
8115/2009 TV Inventory Loan Late Fees
108.66
9/15/2009 TV Inventory Loan Late Fees
108.66
10/1512009 TV Inventory Loan Late Fees
108.66
11115/2009 TV Inventory Loan Late Fees
108.66
12/15/2009 TV Inventory Loan Late Fees
41,415
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l.akeland True Value
Unpaid Payroll

7/20-8/2
2008

8/3-8116

2008

7/17-8/30
2008

.IQY!!

Gro~sWages

J Ahlman
. C. Beard
K Fritz
M. Fritz
J. Jacobs

P. McMaster
J, Moreau

840,00
840.00
830,00
1,180.00 1,160.00 1,160.00
462,00
462,00
462.00
630,00
630,00
630.00
504.00
504.00
336.00
750.00 1,000.00 1,000.00
504.00
504,00
504.00
4,692.00 5,100.00 5,100,00

2,510,00
3,500.00
1,386,00
i,B90.00
1,344.00
2,750,00
1.512.00
14,892.00

63.50
90.27
35.34
48.20
25.70
57.38
38.56
358.95

64.26
88.74
35.34
48.20
38.56
76.50
38.56
390.16

64.26
88.74
35.34
48.20
38,56
76.50
38.56
390.16

192.02
267,75
106.02
144.60
102.82
210.38
115.68
1,139.27

5,050.95

5.490.16

5,490.16

16,031.27

Employer Taxes (7.65%)

J Ahlman
C. Beard
K. Fritz
M. Fritz

J.Jacobs
P. McMaster
J. Moreau

Total

7 A ....
J It
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF ID~qO, IN AND FOR TrlE COUNTY OF KOOTENAI

f

~

~

LAKELAND TRUE VALUE HARDWARE,
L.L.C. ,
Plaintiff,
vs.

NO. CV-08-7069

THE HARTFORD FIRE INSUR1U~CE
COMPANY, a Connecticut corporation,
Defendant.

DEPOSITION OF DANIEL J. HARPER, CPA/ABV, ASA, MBA

Deposition upon oral examination of

DF~IEL

J. HARPER,

CPA!ABV, ABA, MBA, taken at the request of the Defendant,
before Deborah G. Peck, Certified Court Reporter/Notary
Public, CCR No. 2229, at 601 West Main, Basement Conference
Room, Spokane, was:tington, commencing at or about 9:00 a.m.
on February 2, 2010, pursuant to the Idaho Rules of civil
Procedure.

APPEARANCES:
FOR THE PLAINTIFF:

ARTHUR M. BISTLINE

FOR THE DEFENDANT:

KEELY E. DUKE, BRYAN A. NICKELS

ALSO PRESENT:

Michael Fritz
Karen Ginnett (By Phone)

509-621-6255

800-759-1564

SPOKANE REPORTING SERVICE,

INC.

421 rl. Riverside Avenue,

www.spokanereportingservice.com Spokane, WA

#1010

9920l
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FOR THE PLAINTIFF:
LAW OFFICES OF ARTHUR M.

1
2

BlSTLn~E

BY: Arthur M. Bistline
Attorney at Law
1423 N. Government Way
Coeur d'Alene, Idaho 83814
(208) 665-7270

3
4

5

6 FOR THE DEFENDANT:
7 HALL. FARLEY. OBERRECHT & BLANTON, P.A.

5

BY: Keely E. Duke
Bryan A. Nickels
Attorneys at Law
9 702 West Idaho. Suile 700

6

8

10

7

Post Office Box 1271
Boise, Idaho 83701

8

(208) 395-8500

9
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12
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INDEX
14
15 WITNESS:

16

EXAMINATION:
17

BY MS. DUKE - Page 5, 175
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BY MR. BISTLINE - Page 150
19
20
21

EXHIBITS:
22

23 Exhibit I: Marked on Page No.7
Curriculum Vitae
24
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EXHIBITS:
Exhibit 14: Marked on Page No. 149
Handwritten notes of Mr. Harper taken during deposition
Exhibit 15:
CD containing all documents contained in the
notebooks brought to the deposition by Mr. Harper.
To be provided by Mr. Bistline directly to
Ms. Duke's office.
Exhibit 16:
CD containing all copies of electronic files
agreed upon to be produced.
To be provided by Mr. Bistline directly to
Ms. Duke's office.

12
13
14
15
16
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18
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20
21
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23
24
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DANIELJ. HARJ'ER, CPA/ABV, ASA, MBA
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11

12
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7
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Exhibit 7: Marked on Page No. 35
Schedule 1

14

15

OH5-01Initial Financial Review

16

35
01-28-)0 Computation cfEBlloss

17

18

Exhibit 10: Marked on Page No. 35
01-12-10 Analysis of Funds to Re-Open Ule Store
Schedules I, IT and IT(a)

19
20
21
22

2()

Exhibit II: Marked on Page No. 38
Special Property Coverage Form
22 Exhibit 12: Marked On Page No. 59
Inventory Report
2.3

23

Exhibit 13:
CODies of Invoices
To'be provided to our office by Mr. Bistline.

24
25

25
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testifyE=~~~~n:

3

16
and Investigation Report
1. 7 Exhibit 9: Marked on Page No.

24

:
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Exhibit 2: Marked on Page No.8
Fifth Amended Notice OfTaking Deposition
Duces Tecum Of Daniel J. Harper
and Altachments Exhibit A througll Exhibit E
Exhibit 3:
Copies of E-Mails
To be provided to our office by Mr. Bistline.
Exhibit 4: Marked on Page No. 19
List of Cases Testified as an Expert
on at Trial or by Deposition
Exhibit 5: Marked on Page No. 19
List of Cases Testifted .s an Expert
on at Trial or by Deposirion in the Last Five Years
Exhibit 6: Marked on Page No. 35
06-24-09 Facsimile Transmittal Sheet
from Shelly Heston to Act Bistline
Re: Com pleled Report

15 Exhibit 8: Marked on Page No. 35
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DANIEL J. HARPER, CPAJABV, ASA, MBA
Called as a witness at the request
of the Defendant, having been first
duly sworn according to law, did

1

2
3
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BY MS. DUKE:
~
Q Mr. Harper, my name is Keely Duke, we were introduce( ~
off the record. I'm here today to take your deposition in
~
the Lakeland True Value versus Hartford case that's pending
right now in Coeur d'Alene, Idaho.
I understand you've been through a number of
f,
depositions in the past so I will try to abbreviate the
rules and just address some of the big ones.
~
First and foremost; if! ask you a question that
H
you don't understand, will you please let me know?
~
A Yes: ...... "..
a
1
Q If you're answering my questions, I'll assume that
~
you're understanding them, okay?
A That's fair.
~
/;
Q Obviously not an endurance contest. So if you need a
break, just jet me know. The only thing I ask is that you
~
finish whatever, you know, respond to my question that 1'- 7 A
had posing or posed and take a break after you've answered -.:. 'f
the question.
~
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1
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3
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S
6
7
8
9

10

11
12
13

14
15
16
17
18

19
20
21
22
23

24
25

A I don't know. I don't recall being -- I don't recall
looking into the policy limits.
Q Okay. If the policy limit was $370,000 -- I mean,
you understand what a policy limit is, correct?
A I understand what a policy limit would be -Q Related to -A -- related to the insurance policy per se.
Q Okay. And what would that be?
A In this case I didn't look that up, counsel.
Q Okay.
A I calculated more of what I call an economic loss.
Q You didn't factor any of that into your calculations,
correct?
A These calculations aren't constrained by the policy
coverage, no.
Q And you are not, as I understand it, telling the
court that, you know, the policy should not be considered.
Instead you're just saying, here's just an evaluation by me,
it's up to, you know, you lawyer folks and the court to
decide what's actually covered by the policy?
A I think that's a fair statement. And that's probably
why Mr. Bistline will have me do computations for differer
time periods.
Q He's had you do that?
Well, in some ofthese documents --

A

,o,.~'2."l'"
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16
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19
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21
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23
24
25

Q Have you provided invoices that would contain her
rate on thorn?
A Yes.
Q And have you provided those to Mr. Bistline and Mr.
Fritz?
A Yes.
Q And we'd like a copy of those invoices.
MS. DUKE: Exhibit 13 will be the invoices.
(MS.
DUKE) Do you know how much time you've spent
Q
the case?
A I don't.
Q Or your office has?
A I don't.
Q When you put your invoices together, do you break: it
down by task? Meaning, you know, review and analysis of
documents from client, you know, three hours, and then, you
know, prepare report four hours, or is it one lump sum?
A No, we try to be fairly descriptive.
Q So looking at your invoices, I assume, assuming that
they're fairly descriptive, it will give us an idea of kind
of the time it took you to look through certain areas and
issues?
A Maybe.
Q Well, I mean if you're trying to do an accurate job
ofkeeping track of time for your clients, 1 assume that's

S.,,.~:a".'25S

800-759-1564
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5

6
7

8
9
10
1.1
1.2
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15
16
17
1.8
1. 9
20
21
22

23
24
25

Q Sure.
A -- the same time periods. And I assume he may
request that at the time of trial.
Q Well,
going to be requesting it of you today just
so we can get a good evaluation too of what we understand t
be the limit. So do you have any idea what the deductible
is for the Fritzs' policy?
A No, I don't recall that.
Q Prior to working on this case with Mr. Bistline, had
you worked with his office before?
A I had not.
Q Do you know how it was that he came to fmd you?
A I don't.
Q Had you worked with the Fritzs before?
A No.
Q And as I understand it, celiainly you're making an
hourly wage for your work on the case?
A Yes.
Q And what's that rate?
A It's 265 last year, it's 275 this year.
Q And what's Ms. Heston's rate?
A I should know that and I don't recall offhand.
Q I assume that's something you could frnd out and we
could get from you?
A I certainly could provide Ms. Heston's rate.
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what your invoices are going to reflect is your best
estimate of the time it took you to do certain tasks.
A I guess, counsel, when we get the invoices we could
both look at them and reach what conclusions we could from ~
3
5 those. As an example, counsel, I don't know if time is kept
l
6 by report A, report B, report C.
~
7
Q Okay. That's fine.
~
;!;r
8
A Mediation work. There will be some descriptions,
9 yes. And I think probably by time period would be your best ~
10 way to perhaps pigeonhole work. We'Jl see what descriptions:
11 are on there.
~,
12
Q But certainly you're confident your descriptions are
~_~"
13 accurate and reflect the time that was in fact spent by
i:
14 whatever it is describing?
~
Ii
15 A Yes. With the only qualifier that it just depends on
U
16 -" maybe the description.couldhave beenthr.edinesand:·..
17 perhaps it's only one line. Similar to your invoices,
§
18 probably.· ..
~
1 9 Q All right. Ifwe look at Exhibit 8, it indicates
;
20 there that you had completed your initial financial review
i
21 and investigation into the above-referenced matter. Arid in
~
22 this report you provide your findings and conclusions to
~
23 date. Is there any other financial review or investigation
f>
24 that you feel needs to be done to finalize any of your
1, II'! r'1
25 opinions?
\..,
I
1
2
3
4

!
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Page 82

Q Right.
A Under their BI calculation.
Q Correct.
4
A Which was subsequently paid months later, yes.
5
Q And you are not contesting those figures that are
6 contained within Tab 3, correct? That's not part of what
1
2
3

7
8

9
10
11

12
13
14
lS
16
17
18
19

20
21
22
23
24
25

Page 84
1
2
3

4

5
6

7
you were tasked to do?
8
A I'd say that's fair.
Q Okay. I'm sorry it took that way and I was having a 9
hard time communicating that as well. But that's all I wru 10
11
trying to get to.
12
A I think, you know, what I was tasked to do was to
13
show whether or not it was funded contemporaneously.
14
Q Okay.
A Or whether there was deficiencies month by month. 15
16
Q All right. Go back to the first page of the report.
So the operating, the unreimbursed operating losses due t( 17
roof coilapse that you have, if we to go Tab 9, which I 1 1 8
19
think we'll go to a lot today, it's a big tab, that number
20
is from the first page of Tab 9, that 278,323, correct?
21
A Yes.
22
I
think,
so
I
can
best
understand
that
number,
it's
Q
my understanding that -- are the operating losses business 23
24
income or is that business income plus other things?
25
A Are you at Tab 9?
5.0nllB RSPOJrI'llW ORVIn.
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five-minute break, that will let us try to find this as
if
~
welL And it also gives everybody a break.
;
~
(Break was taken.)
'1
~
Q (MS. DUKE) Okay. Let me tum to something. And if
•
you look to Tab 4 of Exhibit 8.
~
~
A Yes.
f
Q As I understand it, the way that we could use your
~
I
numbers to determine what the loss is for a certain period
,
oftime would be, for instance, I could take, you know, add
f
up -- well, you put a cumulative amount, so ifI were to go
&
~
to, is it February? Okay, there we go.
~
If I were to go to and want to compute what you
~
believe to be the continuing income business loss, 1 would
~
look to between October 2008 and January of 2008. I would
just take 321,395 as your cumulative amount and subtract
~
n
266,405 from that number, which would give me 54,990,
~
correct?
A Again, counsel, if you refer back to page 7 of my
f:
report -- the exhibits you're looking at, what I said is I
~
prepared an estimate of the business interruption loss from
November '08 through May '09 based on the same model MDD wa ~
~
using for their reports.
~
n
Q Right.
~
~
A And the purpose of this was just to show that there
was a substantial continued underfunding from Hartford.
~

.

;

I
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1
Q Yeah.
2
2
A The first line, annual profit forecast, this would be
3
3 the expected returns to the owner over this time period,
4
4 profits and compensation to the owner.
5
5
Q Okay. So would that be what would be typically
6
6 included in a business income claim?
7 A I think the way you're -- without the continuing
7
B expenses they might start there, yes.
8
9
Q All right. What I'm trying to understand, and I'll
9
20 just ask it this way, and I understand you don't have, I
10
11 don't think you have a schedule that says this, but what are 11
l2 you stating Hartford owes to Lakeland as business income 'r12
13 November 0['08, December 0['08 and January of'09, whe 13
J.4 is that in your report? And actual1y, now that I think
14
15 about it, it's somewhere, because r think it's 54,000.
15
16
16 A I don't recall tabulating it by month. Again, I'm
J. 7 calculating the economic Joss to the Fritzs. It should in
17
J.8 this case, I think, counsel, it does pretty much overlap or
18
19 is consistent with your poHcy generally. But I don't
19
20 recalL
20
21
The month by month may be over in the extended 21
22 report. I can't recall what months you're -- r think that's
22
23 the only place where a month-by-month tabulation is
23
24 presented.
24
25
MS. DUKE: Why don't we go ahead and take like a 25
~.'_U'·"S.!i
w. lti ....

1
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Q I understand. But you -A It wasn't intended -- it wasn't intended other than
to estimate other than what MDD would come up with ifthey
continued on.
;;
Q Okay. But you haven't been asked to calculate what
~
your number would be from November 1 of2008 through Janm
28th of2009, correct?
A That's fair to say.
Q Okay. And if we were to look at least at what you've
looked to from MDD's numbers, 1 would just take 321,395,
minus 266,405 and that would equal the 54,990, correct?
A I wasn't quite tracking with you on that one.
Q Sorry. January, 321,395 is my cumulative loss?
A Yes.
Q .Minus 266,40S·.c.-- ....·:c:·,·,· ;C"::·"";·;:· , """::::.~; ... .2 ......
1
A And where are we getting the 266,405?·::·.
..~
~
Q Look at your cumulative amount for balance from .. ··· .. :". g~

W

October.

'.

i

J.L.

.. --" ': ~

~

A Allright.
. . .. - - . - . . . - -....... ..
Q And that would give me $54,990 for that three-month;
period, correct? And please, you know,dothe math,. :... .. 1
A My estimate of what the MDD would have computed for
which months again, November, December, January, is that
~
r
n7,. /1
what you're asking, counsel?
~ '." ,.
Q Correct.
£
rue.
~
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1
present value, that's just related to the account, is that
2
what that is?
3
A Yes, that's just the one loan got increased 18
4
percent from 10 percent.
s
Q Okay.
A That's just the interest differential between 10 and 6
7
18 percent
8
Q And why is that attributable here?
9
A Just due to financial stress that the store
encountered as a result of the roof collapse caused their 10
11
loan to be, to go into default and switch to 18 percent.
Q Since we're back here, Jet's look at Tab 11. This i 12
13
the payroll? And this, again, is Tab 11 to Exhibit 8.
14
A Yes.
Q Was this meant to be 2008 payroll or 2009 payroll ~1S
16
A Give me a minute. Let me find that tab.
17
Q That's fine_
18
A These checks are all dated in August or July and
19
August 2008.
20
Q All right.
21
A And September 2008.
22
Q Do you understand that we've already, actually
Hartford has already paid for these time periods in the 23
24
$31,699 payment that was made?
25
A Let me double-check you on that.

So,.u •• uss
800-759-1564

._ .._._---_ .. _...._.._---- - -. _. _.--_.--'- --

A

31,000.

Q Okay. But not the 23,313 EBI payment, correct?
A That's correct.
Q Okay_ So that should be reduced, like we have stated ~
'i
before, by the 23,313?
1
A The 23,313 would come off of my grand total, yes_
~
Q From the standpoint of payroll, when you've worked ~"
n
with, it sounds like Safeco's really the big one that you've
g
worked with a number of times, r assume that you've done
payroll calculations for them, for Safeco, to establish what ..
type of payment needs to be made?
A I'm sure we've had cases with continuing payroll,
yes.
Q Would it matter to you at all if those monies were
paid to cover that payroll and that that payroll still has
~
not been paid to those people?
i
A No, I guess probably not from the insurance company's ~
standpoint. It's their obligation to pay the continuing
~
payroll. If there's a dispute as to the -- that mi~1.t be a
~
~
dispute between the employees and the employer.
~.~
Q We agree. Unfortunately, yesterday we had some
:E
employees apparently sue The Hartford because Mr. Fritz ha ~
failed to pay that payroll that we're talking about here.
~
Do you know anything about that?
?

!.

~
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1

2
A The 31,699 does appear to include part -- I'm sorry,
3 just give me one more moment here.
4
Q No problem.
5
A Yes, the 31,699 does include a specific -- part of
6 that reimbursement includes these three payroll periods.
7

lO

2
3
4

S
6

Q Okay. So what does that mean your ultimate number -

B we would subtract 16,000, wouldn't we?
9
A No, I would put it as an amount that was due.

Q That's been paid.

7

8
9
10

~.:,,_,,~

~,~,,_,,~

Righ:~..", ....>TrW
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A ~.
Q You'd certainly agree he should pay the employees

11
12
13
14
15
16

Okay.

;,

A I don't
Q 1 mean, how can it really be an expense that you're
going to continue to factor in if he's not paying it?
A ]t would just be accrual basis accounting.
Q Even if he's never going to owe it because the
employees are past their time to be able to file a suit
against him?
A I've presumed he's going to pay the employees_
Q Any ide~ when?

11 A Well, I've got the reimbursement for all of that in
12 one grand total amount for all the payments.
l3 Q Right.
14 A For business interruption and payroll.
15 Q I see that. Uh-huh.
16 A So I guess it's -- go ahead.
17 Q We have $16,031.27, where does that factor into your
1 B report?
19 A That should be a tab.
20 Q Well, I know it's at Tab II.
21 A Well, let me turn there and perhaps I can 22 actually, r was going to refer you to Tab 9_
23 Q Unpaid staff wages Tab 11, $16,031.
24 A Yes. So it's listed there as due and owing.
800~759~1.564
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~

since he was paid insurance proceeds to pay those employees? ~
A He was paid anotl1er 31,000. He was owed a lot of
~
money when he was paid that. I'm not sure -- I don't know
~
that they applied your payment for that specific expense or
•
~
.... _,,' .; ....... " ............. ,.
r
not.
17
Q Have you been involved ininsurance.fraud cases - ".:' '_--' ~~;:
18 before, either on the side of an employee or, excuse me, the R
19 side of the insurance carrier or the insured?
~
~;
20. A r guess fraud in a surety insurance conte>."!.
21
Q Okay. For the insurancecompany?-',· ., ; -.....
22
A For the --'
23
Q Or the insured?
24 A For the insured.
Was that a ca~=~:~~~ S:~,:~ ,:depos:~i~~,~~.~:i~~.u.......
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1
Q And then you then figured out all the stuff in the
2 trailers, the damaged and the undamaged, totaled up to abou
3 145 or something?
4
A About 150;000 damaged and good. About 100,000
5 damaged and 50,000 good.
6 Q And that's where we corne up with the $100,000 worth
7 of stuff that's gone missing?
8
A Yes.
9
MR. BISTLINE: Okay. I don't think I have any
10 other questions.
11 Q (MR. BISTLINE) Wait, just one more. So, in essence,
12 you just used MDD's schedules and the infonnation they had
13 and you concluded that their loss calculation up through
14 October was fairly accurate, you said acceptable, it was
15 fme. They stopped in October, tl1at's where we have a
16 disagreement.
17
And then after that point you used their
18 schedules and their reasonable assumptions to project what
19 the rest of their schedules would say ifthey went forward
20 to where we want them to go?
21 A Basically I used MDD's schedules to evaluate how
22 Hartford funded the BI loss. Whether or not Hartford was
23 funding it adequately based on their own outside
24 accountant's schedules.
25 Q Okay.
lll'.'H.nSI
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I, Deborah G. Peck, a Certified Shorthand
Reporter/Notary Public, CCR No. 2229, in and for the State
of Washington;
DO HEREBY CERTIFY:
That the foregoing is a true and correct transcription
of my shorthand notes as taken upon the deposition of DANIEL
J. HARPER, CPAJABV, ASA, MBA, on the date and at the tim:
and place as shown on page one hereto;
That the witness was sworn upon his oath to tell the
ii
truth, the Whole truth and nothing but the truth, and did
j
~
thereafter make answers as appear herem;
~
That I am not related to any of the parties to this
?
litigation and have no interest in the outcome of said
litigation;
~
That the signature of the deposing witness was waived;
~
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1 A That's what I used the MDD reports for. As far as
2 quantifYing the economic loss as a result of the collapse, I
3 used my own forecast, which had some hindsight to it and
4 involved lower sales levels principally.
5 Q I get it. So basically there's two numbers in there,
6 there's one MDD reasonably calculated and could have been
7 funded and then there's your number based on what you woule
8 have calculated, and that number's actually lower than what
9 MDD calculated.
lOA That's because I have hindsight now and know what the
I I -- know that there was a, you know, an economic shock in
l2 the fall of'08 and it carried into '09.
l3 Q So the number, when you say the economic impact,
l4 that's based on your analysis, that's not utilizing MDD's
l5 schedules?
l6 A 111at's correct. I used MDD only to contrast it with
l7 Hartford's funding.
lB
MR. BlS1UNE: I don't have any other questions.
19
E~ATION
20 BY MS. DUKE:
21 Q I guess all I would say is I assume you've testified
22 to everything you would intend to testify at this point at
23 trial?
24 A I believe so, yes.
25 (Deposition concluded at 3:45 p.m.)
(Signature was waived.)
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Viewing Business Entity
Ben Ysursa, Secretary of
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HWY41
RATHDRUM, ID 83858

I

Type of Business: ASSUMED BUSINESS NAME
Status: CURRENT 29 Jun 1998
State of Origin: IDAHO
Date of 29 Jun 1998

~

n

Originatio n/ Authorization:

~

I
I!1

File Number: D16306

Original Filing:
Filed 29 Jun 1998 ORIGINAL
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CERTIFICATE OF ASSUMED BUSINESS NAME
(Please type or print legibly. Sea instruetlon~ on other page)
To the SECRETARY OF STATE, STATE OF IDAHO
. Pursuant to Section 53-504, Idaho Code. the undersigned
gives notice of adoption of an Assumed Businos$ Name.

The assumed business name which the undel'$ignod uses In the trans~n Of

1.

busine5S is:

JUST ASK RENTAL

-

~'l:

2.

The true name[s} and business address{es) of th& entity or Individual(s} doIng
business undorthe ~umed busin8S$ name is/are:
Name
Comptste Address
MICHAEL J. FRITZ-HIGHWAY 41, RATHDRUM, 10 a3a58

KATHY L.. FRITZ

(~onIy

IA reJ

f

'6-;::

tilose ltlatappM

~ Retail Trade

Wbo~esale Trade
SorvlC8r;.

§

Manufacturing

Agriculture
ConstructJon

§

Transportation and Public utflltlGs

Ftnance, Insurance 2IMi Real EJotUe
MIning

The name and addreS$ to which futl,lre

correspondence should be addressed:
Michael J. FrItz

5.

'2:. '-

The general type of business transacted under the 8S1iiumed business name is:

3.

, 4.

HIGHWAY 41, RATHDRUM, 1083858

'.

c:

Highway 41

Submit Certificate of
Assumed Business

Rathdrum, 10 83858

Nama and $20.00 fee. to:

Secretary of Stato

Name and addrQ$$: for this ac:knowlodgement

7GO West JeffGr$On

copy is (If otMr than #4 above):

Basement Wast
PO sox 831.20
Boise lO,llS12O-OO8fl
(2OS) SS4-2301

FIRST SECURITY BANK N.A.
COMMERCIAL LOAN DOCUMENTATION CENTER

P.O. BOXS203

BOISE, IDAHO 83101
Signature:

Seaeiary of Staltl Use Only

Printed Name:

MiChael J. Fritz

~=; qy~~'
;~.
Fij~
Printed Name! Kathy L.

CapaCity:

_Owne
_ _r_ _ _ _ _ _
---r-+
__
__

(see inslrUctiOll #8 on other sheet)

a~/e9/1998-~9j0a-
~l eT, 1%3 Elfh 123716
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aus s

Ci.1li ASSUII
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I
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_

Keely E. Duke
ISB #6044; ked@hallfarley.com

Bryan A. Nickels
ISB #6432; ban@hal1farley.com

HALL, FARLEY, OBERRECHT & BLANTON, P.A.
702 West Idaho, Suite 700
Post Office Box 1271
Boise, Idaho 83701
Telephone:
(208) 395-8500
Facsimile:
(208) 395-8585
W:\3\3-472.9IReconsideration 2d Opp.doc

Attorneys for Defendant

IN THE DISTRlCT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
LAKELAND TRUE VALUE HARDWARE,
L.L.C.,
Plaintiff,

Case No. CV-08-7069

HARTFORD'S OPPOSITION TO

PLAINTIFF'S SECOND MOTION
VS.

FOR RECONSIDERATION

THE HARTFORD FIRE INSURANCE
COMPANY, a Connecticut corporation,
Defendant.

COMES NOW the defendant Hartford Fire Insurance Company ("Hartford"), by and
through its counsel Df record, Hall, Farley, Oberrecht & Blanton, P.A., and hereby submits its
0ppDsitiDn to Plaintiffs SecDnd Motion fDr Reconsideration, filed February 4, 201Q.r'El~~~~f'~;.::
Motion"). For the reasons stated herein, plaintiff's Motion should be·del1i.ed.. "." .......

L . , ......

'''''''''' •

...,

____

~"~..:..

BACKGROUND
Without any newly discovery facts, but rather simply another rehash of plaintiff's
unfounded arguments, Plaintiffs Motion again seeks reconsideration ofthis Court's dismissal of

HARTFORD'S OPPOSITION TO PLAINTIFF'S SECOND MOTION FOR RECONSIDERATION - 1

354

".

U1':./

.iU/~V..l.\J

..L~.OI

rnA

w V V V v u v ..... v

plaintiffs bad faith claims that were dismissed by this Court's Order Granting Defendant's
Motion to Compel and Order Granting Defendant's Summary Judgment in Part and Denying
Summary Judgment in Part.
Plaintiff previously filed a Motion for Reconsideration, on December 15, 2009, which
this Court denied. In that motion, plaintiff argued three points: first, that the Court failed to
consider its claim as a delay-in-payment claim; second, that the Court erred in finding the claim
at issue was fairly debatable; and third, its updated damages calculation outlined extracontractual
damages sufficient to support a bad faith claim. All of these arguments were rejected by the
Court at hearing on January 13,2010, when the Court affirmed its decision to dismiss plaintiff's
bad faith claims.
Undeterred by the Court's prior rulings, plaintiff again seeks reconsideration of the
Court's MSJ Order on a number of points, none of which support reconsideration of the Court's
MSJ Order:
•

Plaintiff's dispute as to the finding of "fairly debatable" - The plaintiff argues that the
Court's finding of the "fairly debatable" nature of the dispute amounted to the Court
finding that no bad faith claim could ever be found where an insurer requested
documentation. This argument fails as plaintiff still fails to address the elements of
bad faith needed to sustain such a claim, especially in light of the plaintiff s inability
to value its own claim, its failure to demonstrate that it had

appropriat~ly

proven its, .. .

claim, and its failure to otherwise address other elements of the claim of bad .faith
.. __ ...... _.
.'.- . .
~-:...'

•

'..

;.--,,~

Plaintiffs expert Mr. Harper's opinions ree:arding documentation - Plaintiff also
attempts to cite opinions by its economic expert as to the reasonableness of Hartford's
adjuster'S actions, as well as to interpret provisions of the Policy at issue. However,

HARTFORD'S OPPOSITION TO PLAINTIFF'S SECOl\"I) MOTION FOR RECONSIDERATION - 2
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at deposition, Mr. Harper agreed that he was not competent to offer any such opinions
and, therefore, agreed not to offer any such opinions.
,

•

Plaintiffs claim that Hartford failed to establish a "but for" proof with respect to
claimed Business Personal Property and Business Income payment delay - Here,
plaintiff contends, contrarY to Idaho law and the elements of a bad faith claim, that
Hartford's summary judgment evidence failed to establish a "but for" causation
explanation for delayed payments based upon Lakeland's failure to provide
documentation. This argument completely ignores the elements of bad faith.

In

addition, this section is apparently more aimed at arguing the dispute that will be
proceeding to trial, it also paints an incomplete picture as to the undisputed evidence
in the record.
•

The Fritzes' draws constituted "pavroll" - Finally, plaintiff asserts that-the Fritzes'
approximately $71,000 in draws constituted "payroll" that was appropriately paid to
the Fritzes, precluding their resumption of operations. In addition to addressing the
trial issue of the Period of Restoration, this also disregards that some draws were
inappropriate personal expense payments, and also that the contention does not
change the fact that Hartford has paid all Business Income amounts for the time
period of January 28, 2008 through October 31, 2008, a point conceded by
Lakeland's economic expert.

For"these reasons, and as discussed in more detail below, plaintiffs
Motion should be~f
". ,--.
-'_-_"':'._" ':',,'_ . . ~-~ ~- .. ,;--..:.,-:_,,;"_,._:.
denied in aU respects.
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ARGUMENT
A.

Standard for Motions for Reconsideration.
Rule 11(a)(2)(B) of the Idaho Rules of Civil Procedure provides in pertinent part:
A motion for reconsideration of any interlocutory orders of the trial court may be
made at any time before the entry of final judgment but not later than fourteen (14)
days after the entry of final judgment.

Id. When considering a motion for reconsideration, the Court may take into account any new or
additional facts presented by the moving party. Coeur d' Alene Mining Co. v. First Nat'} Bank of
North Idaho, 118 Idaho 812, 824, 800 P.2d 1026, 1038 (1990). See also Noreen, 135 Idaho at
819, 2S P.3d at 132. In submitting a motiun fur

rt:~ul1s1deratiol1

pursuant to Rule 11(a)(2)(B) of

the Idaho Rules of Civil Procedure, the moving party has the burden of bringing to the Court's
attention through affidavit, depositions or admissions, new facts bearing on the correctness of an
interlocutory order. Devil Creek Ranch, Inc. v. Cedar Mesa Reservoir & Canal Co., 126 Idaho

202,205,879 P.2d 1135,1138 (1994); Coeur d'Alene Mining Co., 118 Idaho at 824,800 P.2d at
1038 ("The burden is on the moving party to bring the trial court's attention to the new
facts.") Where a moving party does not present any new facts, it must still demonstrate "errors
of law or fact in the initial decision." Johnson v. Lambros, 143 Idaho 468, 147 P.3d 100 eCl.
App.2006).

B. The Court did not err in finding that plaintiff had failed to establish a bad faith claim.
In granting Hartford's motion for surrunary judgment, the Court primarily focused on the
inability of plaintiff to prove that its claim was not fairly debatable. In particular, the. Court .
•

-

-

-

"

•

_.

-

-.

•

_.

'.

-

•

- .

-

-.

•

~

-'.'

p

••

focused on plaintiffs wholesale inability to value its own claim, a problem that continues tothis
day.
Despite this, plaintiff cryptically argues that the Court made "a finding of fact that the
delay was Lakeland's fault," and, therefore, the actual finding was that "the issues surrounding
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the infOlmation being provided to Hartford at least made it fairly debatable as to whether the
claim was timely paid." Plaintiffs Memo at 2. In doing so, plaintiff appears to argue that in all
circumstances where an insured contends it provided adequate documentation but was not paid at
a speed to its liking, a bad faith complaint arises. This is an incorrect characterization of Idaho
law on bad faith.
As Hartford has previously argued, and as this Court has already explained twice,
Lakeland puts the cart before the horse. To support a claim of bad faith under Idaho law, the
insured must show: "(1) that coverage of [the] claim was not fairly debatable; (2) that [the
insured] had proven coverage to the point that based on the evidence the insurer had before it, the
insurer intentionally and unreasonably withheld [the insured's] benefits; (3) that the delay in
payment was not the result of a good faith mistake; and (4) that the resulting harm was not fully
compensable by contract damages."

Robinson v. State Farm Mutual Automobile Insurance

Company, 137 Idaho 173, 178, 45 P.3d 829, 834 (2002)(citing Simper v. Farm Bureau Mutual
Insurance Co. of Idaho, l32 Idaho 471, 474,974 P.2d 1l00, 1103 (1999»); see also White v.
UniQard Mutual Ins. Co., 112 Idaho 94,98-100,730 F.2d 1014,1018-20 (1986).
Most salient to this case, plaintiff has continuously failed to address three critical
elements of the tort of bad faith in opposing Hartford's summary judgment motion, on its first
motion for reconsideration, and now in this second reconsideration.

First, plaintiff cannot

demonstrate it had "proven coverage to the point that based _()_n the evidence the insurer., had
before it, the insurer intentionally and unreasonably withheld [the i_r:t.~ure~_~s] benefits':';1::,Hele"$e. .. ,,,~._ ... ,,;,,-~,
correctness of the Court's granting of summary judgment to Hartford on Lakeland's bad faith
claim is demonstrated by plaintiffs own failure to value its own claim,] a point, even further

1 Sec, c.g., Mernorandwn in Support of Hartford's Motion for Summary Judgment, filed August 20,2009 ("Hartford
MSJ Memo"), at pp. 14-18.
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borne out by plaintiffs expert Mr. Harper, who continues to generate additional reports with
differing values and methodologies, none of which are consistent with the last.
In further example, Mr. Harper, in addressing the Business Personal Property valuation,
relies heavily on the Inventory Valuation Report that was requested from Lakeland on numerous
occasions by Hartford that Lakeland failed to put together until November 10, 2008, two months
after Lakeland had filed suit against Hartford. See Affidavit of Dan Harper in Support of Motion
to Reconsider, filed February 4, 2010, at Exhibit C (January 15, 2010 Report), Tab 6. Again,
Lakeland is repeatedly u,'lable to establish the value of its own claim, and, therefore, it cannot
contend it had "proven coverage to the point that based on the evidence the insurer had before it,
the insurer intentionally and unreasonably withheld (the insured's] benefits." Lakeland's bare
complaint of delay provides no basis for a bad' faith claim, as "the mere failure to immediately
settle what later proves to be a valid claim does not of itself establish 'bad faith.'" See Greene v.
Truck Ins. Exchange, 114 Idaho 63, 67-68, 753 P 274, 278-79 (Ct. App. 1988).
Second, intertwined with the question of whether the insured had proven coverage to the
point the insurer intentionally and unreasonably withheld benefits, the burden also falls on
plaintiff to demonstrate that the claim was not fairly debatable. Again, as the Court has now
recognized on two prior occasions, plaintiff is unable to do because of its own failure to provide
requested documents in support of its claim, its failure to value its own claim throughout the
course of the claims process and the litigation, and its failure to provide, th.e--~ourt. with ......

Lakeland cannot demonstrate that there is some genuine issue of material fact that, if proven at
trial, would demonstrate that the claim was not fairly debatable. See, e.g., Greene v. Truck Ins.
Exchange, 114 Idaho at 68 (surrunary judgment granted to insurer on bad faith claim - "Although
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the investigation consumed several months, and might well have been conducted more
expeditiously, the record is devoid of any indication that the company intended to achieve delay
for delay's sake. Rather, the record-including extracts from the company's claim filedemonstrates beyond dispute that the company's representatives were concerned about the
unique nature of the claim and about the sparseness of verifiable facts to support Greene's theory
that a cougar attack produced his dairy herd's mastitis. '" In our view Greene's claim was, and is,
"fairly debatable" within the meaning of White."); Sguire v. Exchange Ins. Co., 116 Idaho 251,
775 P.2d 143 (Ct. App. 1989)(summary judgment granted to insurer on bad faith claim, based on
"fairly debatable" nature of dispute over valuation of insured's claim for an x-ray machine and
for business interruption).
Further, the remaining elements of a bad faith claim remain undiscussed by plaintiff:
first, plaintiff must demonstrate that any improper delay was not the result of a good faith
mistake, an element of the claim of bad faith that has never been addressed by plaintiff. Second,
plaintiff remains silent on the requirement of extracontractual damages in plaintiff s Motion?
Absent sufficient contrary proof on these issues, Lakeland cannot survive summary judgment,
and certainly cannot support a request for reconsideration. RG. Nelson, A.LA. v. Steer, 118
Idaho 409, 410, 797 P.2d 117, 118 (l990)("(A] party against whom a summary judgment is
sought cannot merely rest on his pleadings but, when faced With affidavits or depositions
supporting the motion, must come forward by way of affidavit,deposition,_~~missions_ or otheL" , , ..
documentation to establish the existence of material issues offact.:wl1j9hpreclll~~:thejs~~~S~S~r.:~ ~':2'''':':_'.':'
summary judgment.. .. To withstand a motion for summary judgment, the (non-moving party's]
case must be anchored I something more solid than speculation; a mere scintilla of eyid~nc;e)s,Z To the extent plaintiff may point to Mr. Harper's affidavit and attached reports,Hartford again notes that Mr.
Harper's opinions are currently the subject of a motion in limine, and if granted by the Court, Mr. Harper's opinions
of any kind should be disregarded by this Court.
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not enough to create a genuine issue. '" [T]here is no issue for trial unless there is sufficient
evidence favoring the non-moving party for a jury to return a verdict for that party .... Summary
judgment should be granted if the evidence in opposition to the motion 'is merely colorable' or
'is not significantly probative."')(emphasis added); Montgomery v. Montgomery, 147 Idaho 1,
_ , 205 P.3d 650, _

(2009)("When considering evidence presented in support of or

opposition to a motion for summary judgment, a court can only consider material which would
be admissible at trial."); accord, J-U-B Engineers, Inc., 146 Idaho at 318 (summary judgment
granted to insurer on breach of contract and bad faith claim where insured failed to present
"admissible evidence in the record to support such a claim in this case.")
Finally, plaintiff again unreasonably relies on Inland Group of Companies, Inc. v.
Providence Washington Ins. Co., 133 Idaho 249, 985 P.2d 674 (1999), despite its patent factual
distinction which has previously been discussed by Hartford in prior briefing. See Hartford's
Opposition to Plaintiff's Motion for Reconsideration, filed January 6, 2010, at pp. 8·10. As
previously discussed in Hartford's opposition to plaintiff's last Motion for Reconsideration, the
case at bar does not involve an arbitration business, does not involve a failed business, does not
involve a request for the company's entire financial records going back to business fonnation,
and, most critically, does not involve an insured that promptly provided all needed infonnation at
the outset of the claim. Rather, what the case at bar involves is a situation where the insurer has
paid in full all amounts due under the Policy for both Business Personal Property. and Business ' .. __
Income coverage based upon the documentation eventually providedcto ivby

the,insured:;and~~,,:::.;:-,;_<;;~;-,;-. '-'-~

inventory of the surviving store stock once the insured provided the inventory list and access to
the surviving store stock This case also involves - unlike InlandGroup-·the·ongoing-refusal-· ............. .
and/or failure of an insured to provide an inventory list, despite multiple requests by the insurer,
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until November 2008 (after suit had been filed), even where the document itself required only 23 hours to generate.
Thus, in short, plaintiff s Motion fails to adequately address the key elements of a bad
faith claim, such as to permit that bad faith claim to survive summary judgment. Accordingly,
this Court should deny plaintiff s Motion.
C. Plaintiffs Expert Harper Cannot Opine as to the Sufficiency of Documents or
Compliance with the Requirements of the Policy.
First and foremost, plaintiffs reliance on Mr. Harper's opinions highlights plaintiff's failure
to understand what is necessary for it to establish a claim for bad faith in that plaintiff continues
to ignore, as addressed above, the elements and proof required under Idaho law to establish such
a claim, especially in light of the patent limitations in the scope of Mr. Harper's testimony.
As for plaintiff's reliance on Mr. Harper, plaintiff claims Mr. Harper's affidavit testimony
demonstrates "it would not be reasonable or necessary to withhold payment under the policy
pending receipt of the additional information that he, the accountant, would need to evaluate the
claim as it progressed." Plaintiff's Memo at 3. However, problematic to this assertion is that
any such contention requires not only an opinion on the reasonableness of the actions of the
adjuster handling the claim, but also an opinion interpreting the terms of the Policy and
Lakeland's compliance therewith in providing documentation required by the Policy.

Mr.

Harper is unqualified to render any such opinion, and conceded to such at the time of his
deposition:

5
6
7
8
9
10

18
Q. What abDut a claim related to claims handling
practices, are you somebody that has handled those types of
cases?
A No, I donlt think my opinions are on a -- that would
come more from an insuraIlce expert or adjuster expert.
Q Sure. And thatls what I wanted to get to is there's
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11 no doubt, at least from what I can tell in looking at your

12 curriculum vitae you're certainly well qualified as a CPA
13 and a forensic accountant. But as I understand it, your
14 role as an expert is not as a claims handling expert,
15 correct?
16 A That's correct.
17 Q You would leave that to claims-handling folks to
18 address?
19 A Yes.
20 Q Okay. And you would do that because you don't have
21 the education, training and experience that would be
22 necessary to render those opinions, correct? You like to
23 stick with what you know.
24 A Sure, that's fair.
25
Q And based on that, I would assume then that you have

1
2
3
4
5
6
7

19
not served as an expert for any client, whether it's
Lakeland or any other client that you and your company have
assisted since 1993, with respect to providing an opinion as
to whether a claim was appropriately adjusted and handled,
is that fair?

A Yes, we wouldn't have opinions as to the adjusters'
actions or inactions.

136
13
14
15
16
17
18
19
20
21
22

23

Q In providing these opinions, though, you certainly
acknowledge that you do not feel comfortable testifying as
to what the insured's obligations are under the insurance
policy, correct?
A Yes, that's probably getting more into the policy
interpretation arena.
Q And you certainly, again, in the policy
interpretation arena you certainly do not feel you're
qualified to render any opinions as to whether the Fritzs
actually complied with the terms of the insurance policy?

~

"'-_.".

, . " --' .--'- .-

~"

..

•

f'

A I would agree that that's beyond my scope.

(Affidavit of Counsel in Support of Defendant's Motion inLirnineRe:E.x.p~rt Dan Harp~r arld .
_

:.:

~

-

.".'-'"

•• _

_ ...

,J.~_·"'.i"h<"";;,;,~

Memorandum in Support ("Counsel Aff."), Exh. A, at 11. 136:13-23,)(emphases added).
Instead, Mr. Harper agreed that' the scope of his opini9n was far narrower and would be
limited to only what documents were provided and what information they contained:
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12
13
14
15
16
17

Q Understand. Okay. And based on that, it's not that
you're saying the policy covers these things, it's just this
is the damage, you guys sort out what the policy covers and
what it doesn't, is that fair?
A This is the economic result of the collapse and the
court can decide who's responsible for it.

(ld at 144:21-146:9; 147:12-17)(emphases added). In short, no opinion of Mr. Harper can be
offered in proving any element of a bad faith claim, because he has agreed he is not testifying
regarding the actions of the adjuster, but rather, simply stating what information was requested
and what information was provided. 3
Thus, as Mr. Harper has repudiated his ability to offer any such opinions, Lakeland
cannot now rely upon any such discredited opinion in support of its second motion for
reconsideration.
D.

Plaintiffs argument that Hartford must demonstrate "but for" causation with
respect to delav wholly disregards the elements of a claim of bad faith and the
facts in the record.

Plaintiff also engages in disputes regarding certain facts placed into the record by
Hartford, apparently asserting that Hartford has failed to demonstrate a "but for" causation
relationship between the facts (in particular, Lakeland's failure to provide requested infonnation
and documents to Hartford) and the delays in payment. Of course, none of this argwnent
addresses the elements at issue for establishing a bad faith claim, and, actually, appear more to
address plaintiffs contention (and remaining issue for trial) that the Period of Restoration was
improperly calculated, based upon plaintiffs claimed inability to resume operatiot:Is .. :-" a ........
contention that will be addressed at the time of triaL.

Hartford has sought to wholly exclude Mr. Harper's opinions and testimony at the time of the trial of this matter,
reflected in Defendant's Motion in Limine Re: Expert Dan Harper, and Memorandum in Support, filed February
. 2010. The Court should also, in conjunction with that motion, refuse to consider Mr. Hai-per's testimony
considering plaintiffs Motion, and Hartford references and incorporates all arguments in Defendant's Motion
Limine Re: Expert Dan Harper, and Memorandum in Support, as if fully set forth herein.
3
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Further, even if presented as addressing the bad faith claim, plaintiff cites to no authority
that Hartford was obligated to meet a "but for" causation standard regarding plaintiffs failure to
prove its claim with respect to any delay in payment, either as a general summary judgment
principal or as an insurance matter. In doing so, plaintiff in effect demands a burden be imposed
upon Hartford that has been rejected in other decisions wherein summary judgment on a bad
faith claim has been made. See, e.g., Greene v. Truck Ins. Exchange, 114 Idaho at 68 & Squire
v. Exchange Ins. Co., 116 Idaho at 251 (both discussed supra). Indeed, as the Greene court has
explained, "the mere failure to immediately settle what later proves to be a valid claim does

not of itself establish 'bad faith.'" 114 Idaho at 67-68 (emphasis added). And, to the extent
plaintiff continues to object to the document requests by Hartford made pursuant to the Policy,
plaintiff disregards the guidance offered by the Court in the Inland Group of Companies, Inc.
decision oft cited by plaintiff: "We recognize that an insurer cannot be held in bad faith for

standing upon its rights under the policy." 133 Idaho at 256 (emphasis added). As such, a
"but for" analysis is not supported by Idaho law.
In addition, plaintiff's arguments in this section ultimately fail'to address is Hartford's
position - that it paid everything owed on the Policy based upon the information provided to it
by Lakeland. It is this issue - and not an unexplained and legally unsupported "but for" test
plaintiff now wishes to impose - that governed the Court's dismissal of plaintiffs bad faith
claim. As explained above, plaintiff is unable to establish that it had "proven coverage to the,. ,-,
point that based on the evidence the insurer had before it,- the"insurer

intentionally~ and.,,~ ......

unreasonably withheld [the insured's] benefits," and that such delay was "delay for delay's
sake," and that the delay was not result of mistake (an element not even addressed by plaintiff) ..... '-_
As the Court recognized, this issue is resolved not only by plaintiffs demonstrated failure to
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provide documents requested by Hartford,4 but also Lakeland's patent inability - then and now to value its claimed loss. Indeed, the Greene court affinned summary judgment on a bad faith
claim, citing, in part, on the "sparseness of verifiable facts" provided by the insured.
In the interest of completeness, however, Hartford will briefly address those particular
items that plaintiff complains of. As an initial note, Hartford notes that plaintiff's complaints
hinge entirely on the (unfounded) assumption that Hartford had an obligation to make estimated
and/or advance payments under the Policy, prior to the insured's provision of supporting
information and documentation (as required by the Policy). That being said, the primary items
plaintiff complains of are as follows:
The complete inventory report - Plaintiff again apparently asserts, in effect, that it

•

either had no obligation to produce the complete inventory report and/or that it was
not necessary for inventory valuation purposes. However, at deposition, Mr. Fritz did
not dispute that he was obligated, under the terms of the Policy, to provide Hartford
with: "complete inventories of the damaged and undamaged property.

Include

quantities, costs, values and amOll..l1ts ofloss claim." (Affidavit of Counsel in Support
of Hartford's Motion for Summary Judgment, filed August 20, 2009., Exh. D, 11.
124:6-12, 125:7-8.) Also undisputed is the fact that the complete inventory (to wit,
the 874-page inventory repOli) was not provided to Hartford until November 2008,
after suit had

be~n

filed. With respect to the necessity of the report, plaintiff points to .. , ~ ... '.... '

Mr. Fritz's self-serving statement, but disregards the fact

thatplaintiff's·ownexperb~.", ,::,!,.,

Mr. Harper. in claiming an underpayment on the Business Personal Property
valuation, utilizes the complete inventory report to value the inventory claim.

4

For example,

HARTFORD'S OPPOSITION TO PLAINTIFF'S SECOND MOTION FOR RECONSIDERATION -14
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Affidavit of Dan Harper in Support of Motion to Reconsider, filed February 4, 2010,
at Exhibit C (January 15,2010 Report), Tab 6.
•

The inventory of surviving stock and fixtures - Once again, Lakeland attempts to
foist responsibility for the inventorying of surviving stock and fixtures entirely on
Hartford. However, as with before, plaintiff does not broach the simple fact that Mr.
Fritz, not Hartford or any of its agents, was the signatory on the Work Authorization
and a Disposal Authorization executed with Klein's on February 4, 2008, which
called for Klein's to conduct a general clean-up of the store premises, dispose of
spoiled and perishable inventory, and store remaining preservable inventory.
(Affidavit of Brian Alm, filed January 20, 2009,

~~1-2,

4, & exhibits.) Hartford

would never be the legal owner of the good, usable inventory that survived, and
Hartford would not become the legal owner of the damaged property until it had
made Policy payments for it. Thus, at any time during the storage of inventory and
fixtures at Klein's, Lakeland was empowered to pay some or all of Klein's bill with
its advance monies, and take possession of the stored inventory and fixtures, both for
the purpose of resuming operations and to permit Hartford to inspect the damaged
(and good) property for claim valuation. However, Lakeland made no such effort.

(ld. at

~5.)

Lakeland attempts to defuse this point by claiming that Klein's would

have required payment of the entire outstanding balance before the ~ inventory;:
however, at th.e deposition of Brian Alm (of Klein's), it was

~

establishedt4at~Klein~s .,-~-.-

would have moved the inventory with an outstanding balance, and, in fact, did, as
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there were approximately 2 72 months of unpaid storage fees accrued when the
inventory was actually moved for counting. 5
•

Business Income proof and pavments - Lakeland asserts, ",rith little explanation, that
Business Income was not paid in a timely manner. This argument appears to be
predicated on the assumption, as above, that Hartford was obligated to make
estimated and/or advance payments lUlder the Policy, and was expected to pay for,
e.g., actual expenses and payroll for October 2008 in March 2008, before any such
amounts were incurred. A review of the facts demonstrates that Hartford paid the
Business Income claim as it received information documenting items claimed under
the Business Income coverage. See generally, Memorandum in Support of Hartford's
Motion for Summary Judgment, filed August 20,2009, at pp. 11-12. Thus, lacking
specificity, plaintiff s argument fails on this point.

Of course, Hartford recognizes these above issues are framed in the context of Lakeland's
claimed inability to reopen following the end date of the Period of Restoration, and will address
them more fully at the time of trial. However, plaintiffs complaints in plaintiffs Motion do not
warrant reinstatement of the now-dismissed bad faith claim.
Accordingly, plaintiff's argument on this point should be rejected, and plaintiff's Motion
should be denied.
E.

Plaintiffs- anmmentasto the characterization of the Fritzes' draws is irrelevantto ,,sUpDart a granting of reconsideration, as the argument bears only on the issue .
proceeding to trial, which is not at issue here.
~.~~~~ ... ~
,~~_~~_
~n
'v

•

., . .

__ _

As a final argument, plaintiff attempts to recast all of the Fritzes' draws as "payroll"
lUlder the Policy, apparently to demonstrate the store could not be reopened following the.

5 Affidavit of Counsel in Support of Hartford 's Opposition to Plaintiffs Second Motion for Reconsideration, Exh.
A, at II. 81:7-83:25.
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October 31, 2008 end date of the Period of Restoration. However, this question is irrelevant to
the issue of Lakeland '$ inability to establish a bad faith claim, but, instead, only goes to the issue
of the detennination of the Period of Restoration for the Business Income component of
Lakeland's claim, whic.h is the issue that will be proceeding to trial- indeed, one such section is
entitled (and discusses) the "delay in opening the store.,,6
In any event, the thrust of this argument fails for two reasons - first, Mr. Harper's
evaluation does not accurately reflect the financial standing of Lakeland at, for example, October

3, 2008, when the Certificate of Occupancy was issued; and second, Mr. Harper has no opinion
'on what would be required to open the store. As explained in more detail in Defendant's Motion
in Limine Re: Expert Dan Harper and Memorandum in Support, filed February 8, 2010, at pp.
18-19, Mr. Harper's report ignores that as of October 3, 2008: 1) Lakeland's store had been
repaired or rebuilt and had a Certificate of Occupancy; 2) Lakeland had $1,593.38 in the bank,
despite approximately $71,000 in draws by the Fritzes from insurance proceeds; 3) Lakeland had
access to inventory and fixtures stored in the trailers; 4) Lakeland had access to True Value trade
credit to purchase inventory; and 5) had the store reopened, Lakeland would have been able to
make a claim for Extended Business Income as Soon as operations resumed. Further, Mr. Harper
has not formed any opinion as to what would be required to reopen the store:

132
16 Q (MS. DUKE) Mr. Harper, a couple of questions related
--'1 T-tothc'issue of when Lakeland in your estimation could have-_18 started its operations. How much money do you believe that.
19 Lakeland needed to have in order to reopen the store? . - 20 A Are you talking about any particular time period,

, ' . * ................ ,. ... ~. ,.., .... ~ ... .,.. ... ,.....,

.; - ,:;:,.:,.>:::,!,-~;;.~j.•-~

..,-- ,,---. -

---

!'.~'

-- ---.
,'! ••• ,~

--_.

6 In this section, plaintiff again claims underfunding of $180,000 by October 2008 - a number actually from.Mr......... .
Harper's calculation, and not MD&D's calculations, as claimed by Lakeland. In any event, as discussed ill .
Defendant's Motion in Limine Re: Expert Dan Harper and Memorandum in Support, filed February 8, 2010, this
"Accumulated shortage" total includes lost profits (and not just expenses), thereby exaggerating Lakeland's actual
fmancial situation as of, for example, October 3, 2008. (Id. at p. 25.) As of October 3,2008, Lakeland actually had
a positive bank account balance.
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21 counselor?
22 Q When do you think they could have reopened the store?
23 A I haven't -- I haven't specifically determined that
24 yet.
25 Q Okay. And were you asked to determine that? I

133
1
2
3
4
5
6
7
8
9
10
11
12

assume not.
A I haven't been yet, no.
Q Okay. So are you able to say whether or not they
could have opened in, you know, Mayor June, or is that just
not something you've reached an opinion to at this point?
A Mayor June of what year?
Q Of'09.
A I haven't really -- I haven't formulated an opinion
as to specifically when they would be able to reopen yet.
Q Okay. Have you formulated an opinion as to when or,
excuse me, as to how much money they would need to reopen?
A I haven't done that yet, no.

(Counsel Aff., Exh. A, 11.132:16-133:12.) Thus, plaintiff cannot rely on Mr. Harper's purported
opinions, given their inherent unreliability, as discussed in Hartford's motion in limine to
exclude Mr. Harper.
As a final aside, plaintiff's attempt to cast the question of "payroll" as a matter of
arnbiguityis of little consequence/ as a recharacterization of what the Fritzes' draws from the
net profits were does not alter the Business Income claim amount.

Hartford paid the full

Business Income claim, including payroll, for the time period of January 28, 2008 to October 3 I,

2008, a point conceded by Mr. Harper. See Copley Aff., Exh. E; Counsel Aff., Exh. A., at

n.

80:25-82:8. This amount included lost profits. s Copley Aff., Exh.
E.. Atdeposition,ev~nJ0I
... ; : " . c
.
"
.
"_ .. _'... "_':.' '.' r
r

'- '<"

7 Hartford does object, however, to Mr. Harper's affidavit, at ~5, to the extent it advances an opinion not disclosed at ....
his deposition. See generally. Counsel Aff., Exh. A & at 11. 175:21-54 {"Q: I guess alJ I would say' is I assume
you've testified to everything you would intend to testify at this point at tFial7 A: I believe so, yes."). Mr. Harper's
affidavit was signed the next day.
8 The Fritzes' self-employment taxes are irrelevant to this action, as they are a personal debt, not a debt of
Lakeland's.
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Fritz agreed that draws were improperly used and should have been used to resume business
operations:

Q. Okay. Anything else that the - the monies, the 258 plus thousand dollars from
Hartford, has been used on?
A. Not that I can think of.
Q. Has it been used for any personal expenses?
A. Whenever we paid ourself wages, our draws, whatever the technical term was,
yes, we did pay personal expenses.
Q: But those were solely out of your draws?
A. I'm not saying Q. Not off the top?
A. -there could not have been a mistake or mislabeling of a - of an accounting
department.
Q. You would agree that, if - if you used the money for non-business expenses,
that that would not be appropriate and it - you know, the monies should have
been used for business expenses?
A. Yes, I'll agree to that.
(Affidavit of Counsel in Support of Hartford's Motion for Summary Judgment, filed August 20,
2009, Exh. F, at n. 226:11-227:4.) Mr. Fritz also conceded the draws should not have been taken
where outstanding wages were due to employees. (Jd. at Exh. A, 11. 50:1O-13)("Q. Would you
agree that, if you weren't paying your employees, you also shouldn't be paying yourselves? A.
Correct."). Especially problematic is the fact that Lakeland makes no attempt to distinguish what
sums were, us it contends, "payroll", verSUfJ the personal expenses Mr. Fritz conc.edes should not
have been paid. As a total, the Fritzes' draws for the time period January 28, 2008 through
October 31, 2009 were "about $71,000", by Mr. Harper's own calculation. (Counsel Aff., Exh.
A, 117: 18-24.) Accordingly, the implication by Lakeland that the Fritzes had only drawn some·
monies as "payroll" ignores ·both the inclusion of improper personal
expenses.
•.. :-.... " .',"
-..
- (per l\1r.,.Er.itz~.~,:
..
,...... -.- _.-.
.

-,;.

-'

~.-

testimony) and the actual total (and not insignificant) size of the draws over an 8 month period
(per Mr. Harper's testimony),

. ...

.
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Thus, in short, while Hartford appreciates that Lakeland's argument at trial will be that
the Fritzes were entitled to utilize Policy proceeds at will for their own personal use, even if that
resulted in an inability of the store to resume operations, Hartford will address that contention at
the time of trial. However, that argument does not bear on the question of Lakeland's nowdismissed bad faith claim, but instead only bears on the question of Hartford's determination of
the Period of Restoration.

CONCLUSION
Accordingly, for the reasons stated above, Plaintiffs Second Motion for Reconsideration
should be denied.
~
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11
12 BE IT REMEMBERED THAT, pursuant to the Idah(.i
13 Rules of Civil Procedure, the deposition of Brian
~
14 Aim, was taken before Rebecca E. Donley, 3184, a ~
15 Certified Shorthand Reporter and Notary Public, on L
16 February 9, 2010, commencing at the hour of 11 :25
17 a.m., the proceedings being reported at Law Offices
18 of Arthur M. Bistline, 1423 North Government Way, d
19 Coeur d'Alene, Idaho.
.~
,
~
20
I

21
22
23
24
25

2 (Pages 2 to 5)

U.2 1101 lOll) l!):

Z~

t'AA ;;:UISJH:JI!:J

l11\LLt'1\KLt:.1

4!:JVUO

Brian AIm

February 9,
Page 6

1
2
3
-4
5
6
7
8
9
10
11
12
13
14
15
16
17
~8

19
20
21
22

23
24
2S

Page 8

DEPOSITION OF BRIAN ALM
Tuesday, February 9,2010
11 :25 a.m.

1

2
3

-

4

(Whereupon Exhibit I, Amended subpoena to
witness' deposition, was marked for identification.)
(Whereupon Exhibit 2, Amended notice of
witness' deposition, was marked for identification.)
BRIAN ALM the deponent herein, having been first
duly sworn, was examined and testified as follows:
EXAMINA TI0N
BY MR. NICKELS:
Q. Mr. Aim, my name is Bryan Nickels. I'm an
attorney representing Hartford in this particular
litigation. As an initial matter, would you please
state and spell your name for the record?
A. Brian, B-r-i-a-n; Aim, A-I-m.
Q. What's your current home address?
A. Physical address, 2903 East 11 th Avenue,
Spokane, Washington. That does not reflect my
mailing address.
Q. What's your mailing address?
A. PO box 8096, Spokane, Washington, 99203.

2010

5
6

7
8
9
10
11

12
13
14
15
16

17
18
19
20
21
22
23
24

25

at any point during the deposition you can't hear my
question, just let me know. I'm happy to ask it
again. Same thing if you can't understand my
question, you can feel free to ask me to ask it
again.
My norma] practice is to take a break
about every hour or so. I don't know that we'll
necessarily go that long today but if we do, I'll
take a break. Otherwise, if at any point during the
deposition you need to take a break just let me
know. I'll be happy to go ahead and get a break for
us. The only request I have with that is ifI've
~sked you a question and you haven't answered yet,
Just to have you answer before we take that break so
we can finish our thought.
The only other thing that I would just add
as an initial matter is what folks normally do in
everyday conversation is they'Jl anticipate what the
other person is going to say and start talking
before the other person finishes, so before you
start answering questions, just make sure I'm at the
end of the question and I'll do the same for you;
I'll try to make sure you've finished your answer
before I roll into my next question. Any questions
about any of that stuff?
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Q. What's your work address?
A. PO box 3002, Hayden, Idaho, 83835. The
3 physical address there is 10024 Taryne, T-a-r-y-n-e,
4 Street, Hayden, Idaho, 83835.
5
Q. Have you ever given a deposition before?
6
A. Yes.
7
Q. About how many times?
8
A. Once.
9
Q. About how long ago was that?
lOA. Nine years.
II
Q. Just as a refresherIjust want to give
12 you a few ground rules for the deposition just so
13 we're all on the same page when we get going here.
l4 Everything that we're going to talk about today is
15 going to be taken down by the court reporter so one
16 of the things that we need to do, especially you
1 7 when you're answering, is to be sure you answer
lB audibly. So no head shakes or head nods or anything
19 because the court reporter can't take those down.
20
Similarly, the penchant we have to say
2l things like uh-huh or uh-uh, they sound OK in
22 conversation but in a deposition transcript they're
23 a little hard to read. So a clear yes or no is the
24 best way to go.
25
We're in a relatively small space but if
l
2

ttl..;.;;....

,j

Page

A. No.
Q. I'm going to put a couple of exhibits in
front of you marked Exhibit 1 and Exhibit 2. I'll
represent to you that Exhibit 1 is the amended
subpoena for your deposition and Exhibit 2 is the
amended notice for your deposition. Have you seen ~p
these documents before?
~
A. Yes.
Q. And you're appearing today pursuant to
10 those?
II
11
A. Yes.
12,
(Whereupon Exhibit 3, Subpoena duces :;::
13 tecum, was marked foridentification.)'; "'-'''1'' "':"- ~
14
Q.I'mhanding·youwhat'sbeenmarked'8s·' ','
15- Exhibit 3; Have' you- seen this documentbefore?· ·!t's u
~ ., "
16 a subpoena duces tecum;:::: ::: ::: ,. ;....:~=:::::;~-: -::-.::
t
17
A. Yes.
18
Q. By way of preface, my subpoena and notice
19 for today's deposition didn't'request that you bring
20 any documents but you were requested previously by.
21 Mr. BistJine to produce documents, and on the secon '
22 page of Exhibit 3 it requested that you produce to
23 his office any and all me notes pertaining to
24 Lakeman True Value Hardware. Do you see th ....
""7 ('\
25
A. Yes.
.., Li
1
2
3
4
5
6
7
8
9
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1

2
3
4

5

6
7
8
9

20
21
12
1.3
24
25

16
27
28

19
20
21
22
23

24
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1

2
3
4

5
6
7
8
9

lO
II

l2
l3
l4
l5
l6
17
l8
19
20

21
22
23
24

25

A. That was my understanding, unless you're
referring to counting the trailers.
Q. No. Counting the content inside the
trailers, yes. Were the contents of all four
trailers viewed to your recollection?
A. I believe they were.
Q. At any point during the viewing of those
four trailers did anyone there take any notes as to
the contents of the trailers or attempt to generate
any kind of inventory list as to what was contained
in the trailers?
A. Not that I was aware of.
Q. At that point, I believe your prior
testimony is that the store space was set up and
ready to occupy. Atthat meeting was there any
request by anyone there to transport the trailers
back to the store for unloading?
A. I don't recall stich a request.
Q. In terms of the photographs that are
referenced in there, those were photos that you took
with your camera?
A. Yes.
Q. Did they indicate why they wanted you to
take photos of the contents of the trailers?
A. I don't think there was a specific request
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made of me to obtain those photos.
Q. I want to turn you back earlier in this
affidavit to your actual testimony that you've got
in there, and I want to look at paragraph No.8.
Vlhat your paragraph 8 says is: No one from Sedgwic
Claims ever advised me that moving the property from
its storage location in Coeur d'Alene, Idaho to any
Washington location had been approved. That's the
first sentence. Did I read that correctly?
A. Yes, you did.
Q. As we have previously discussed you would
not have actually needed Sedgwick's approval to do
that. That simply could have been requested by Mr.
Fritz; is that correct?
.. .
A. Yes.
Q. The next sentence in tbat says: KID,
which I believe earlier in your affidavit refers to
Klein's, would not have allowed the trailers to be
moved without full payment. Did I read that
correctly?
A. Yes, you did.
Q. Then that next paragraph, paragraph 9,
says: Upon receipt of the balance due as of March
2009, we returned the stored property to the

L,~!:'::::::?,,!~~~,.~,~I ~~,~,I,?~~:,~.~~~,,~~ .~,~~c.~:,,,,~,??.~.:. . ~~. . . . .

that correct?
A. Yes.
Q. The final exhibit I have today, as a cheer
erupts from the crowd, will be marked as Exhibit 9.
(Whereupon Exhibit 9, Billing for contents
portion ofloss, was marked for identification.)
Q. Have you seen this document before?
A. Yes, I have.
Q. What's your understanding of what this
document is?
A. This document should represent the
complete billing for the contents portion of this
loss.
Q. What I wanted to refer you to is the last
page of this exhibit, and that appears to be an
invoice from Alliance Moving & Storage; is that
correct?
A. Yes, it is.
Q. And it's dated April 7, 2009; is that
correct?
A. Yes.
Q. The total balance due on this item is
$5700. Did I read that correctly?
A. Yes, you did.
Q. And this is the invoice that would have

1
2
3

been paid by Sedgwick's final check of $5,946.29 as :
reflected in Exhibit 8; is that correct?
A. It appears that the check to which you
refer reflects the balance ofthe amount due, which
m.ay or may not be related to the $5700 invoice you
reference.
Q. OK. Looking, then, at the check dates in
Exhibit 8, a check date of November 12,2008. The
next check is dated March 17, 2009, and then the
f
finalcheckisAugustIOth,2009. Didlreadthose
dates correctly?
~
A. Yes, you did.
!
Q. SoatJeastfor an April,7-,2009,invoice.' "'"
~,
by Alliance MO-Ying, and Storage, that invoice would ~
not have been cO\1ered by a November, 2008, or a
March 2009 check; is that a fair statement? Because
the invoice would not have been generated yet.
A. I believe that's correct, and I'm
a
referencing on the invoice, which mentions monthly M;
storage 1-] 4-09 through 4-10-9. I don't see any '08 I~I
dates.
!.
Q. And tbe other entry is: Deliver out March
~
30, March 31, April 1, on that invoice, correct?
j
A. Yes.
"
!
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3
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6
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because the first two checks are November 2008 and 1
March of2008, this last check of August 2009 would 2
have paid off the balance, including this Alliance
3
Moving~-Storage invoice: Would that be your
4
understanding?
5
A. That stands to reason, yes.
6
Q. SO with that in mind, looking back, then,
7
at your affidavit testimony at 8 and 9 where you
8
indicate, "KHI would not have al10wed the trailers
9
to be moved without full payment," in fact the
10
trailers were moved without full payment, weren't
11
they?
12
A. It appears so, yes.
13
Q. And at least in paragraph No. Y where It
l4
says: Upon receipt of the balance due as of March
15
2009, actually at that j llnctllre the balance due had
16
not yet been fully paid because there were still
17
outstanding monthly storage costs being incured.
18
A. I believe that is correct, and at the time
19
the trailers were returned to True Value Hardware we 20
did not have a final Jabor tally as the labor had
21
not yet occurred.
22
Q. OK. So at least with that in mind, would
23
it be fair to say that had som eone, be it Hartford
24
or Lakeland, requested that the trailers be moved
25

Q. And at least at any point during the Page B 4

storage of the items, Lakeland made no payment
towards Klein to satisfy any of the outstanding
balance, -is-that_correct?
__
___ _ _
A. I'm unware of any payment at any time
;
received directly from Lakeland True Value Hardwar:
to Klein's.
Q. And at no point during the storage of the
contents of the trailers did Lakeland ever request
,
that Klein's defer payment of the outstanding bills
so that the items could be returned to the store; is
that correct?
A. I recall no such request being made.
Q. LookIng at the:: LUlal bali1l1l.,;c Juc Ull
Exhibit 9, J believe it will be the next to last
page, it shows a total bill of$44,055.01. Did I
read that correctly?
A. Yes, YOll did.
Q. And YOLl're aware -- Is it your
understanding that Hartford has paid that fun
amount through Sedgwick?
A. That is my understanding, yes.
Q. And there's no outstanding balance due to
i
Klein's Disaster Kleenup for the Lakeland disposal ,

andPackou-t?-·---------------------p-a-9-e--8-5~i

Page 83

back to the store for unloading, Klein's wouldn't
have actually required complete and full payment or
3 tho balanoe due at thot point before delivery?
4
A. I would have expected payment of what was
5 due up until that point. I would have agreed to pay
6 someone to move the trailers to their new location
7 without payment in advance, but I would have
8 expected payment to satisfy the current billing
'9 before incurring more debt upon Klein's.
10
Q. But at least when they were actually moved
11 back, there was at least two and a half months of
J.2 unpaid storage costs, if I'm reading that correctly,
13 that did not have to be paid prior to moving it back
14 to the store. Would that be correct?
lS
A.That may be correct.
16.- Q: SO would it have at least been your
17 position or Klein's position that the items in the
18 trailers could have been moved back to the store
19 before the full balance due had been paid because in
20 fact that's ultimately what happened?
21
A. Yes. 1 could amend that to state thaL.a
22 significant payment must be received rather than a·
23 token payment. And the funds that were received
24 could definitely be considered a significant payment
25 of the balance due.
1
2
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A. That is correct.
Q. Do you have any awareness of whether or
;
not Lakeland h(l5 r.llrrr.ntly rr.sllmr.n operations?
A. My understanding is that they have resumed i
operations.
~
Q. How do you know that?
~
A. I visited the store location.
Q. How lTIany times have you Visited'!
m
A. I believe I have been there at least twice
since their reopening.
ij
Q. Do you recall when about that was, what
~
months, or even a specific date if you have an ..
'
encycJopedic.memory,? ",- '" ,,,,, .. '" ;i;;;, ,, __ ;, , . __ ~.,
.--A.,- Ido not posse~,~r ~nc.x.cl()pedic memory.
Q. Do you recall when,about --I'll represent
to you that we've been advised that the store
'
reopened on Au'gust 20th 0[i009.- Using that date as .
a benchmark, do you have any recollection when YOt
wouid have made yourcouple.o:(:visits?: :
,
_
A. I recall it being in the autumn.
!I
Q. What was your general observation as to
1.
the store's condition?
"Z. Q ,r')'
A. Stru(;lufiilly Jt looked good. From an ....; (, L
inventory perspective, it seemed rather sparse.
.
Q. Did you have any conversations with Mr. or ~
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Page 96

1 the general subject areas were?
1
A. No specifics. However, general subject
2
3 would have been revolving around locating, viewing, 3
4 the.salvage.ata location other thanthe.trailer
4
5 storage location.
5
6
Q. Did anything come of that conversation
6
7 with Mr. Morandini?
7
8
A. No.
B
9
Q. Do you have any understanding why nothing 9
10 came of that conversation?
10
11
A. Not beyond any assumption I might make.
11
12
Q. SO nothing beyond what you might maybe
12
13 speculate to or guess to?
13
14
A. Correct.
14
15
MR. NICKELS; That's all I have.
15
16
(Deposition concluded at 2:40 p.m.)
16
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18
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I, Rebecca Donley, do hereby certify that pursuant
to the Rules of Civil Procedure, the witness named
herein appeared before me at the time and place set
forth in the caption herein; that at the said time
and place, I reported iii stenotype all testimony
adduced and other oral proceedings had in the
foregoing matter; and that the foregoing transcript
pages constitute a full, true and correct record of
such testimony adduced and oral proceeding had and
of the whole thereof.
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8
9 be true:
9
10
1.0
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1.1
12
accurate save and except for any corrections as made
1.2
1. 3
13 by me on the Correction Page herein.
1. 4 IN WITNESS HEREOF, J have hereunto set my hand thi 14.. . - -... .... -.... .. . . .
."
15 11th day of February, 2010.
15 Signed at.., ,- -" "".
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16 on the
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HALL, FARLEY, OBERRECHT & BLANTON, P.A.
702 West Idaho, Suite 700
Post Office Box 1271
Boise, Idaho 83701
Telephone:
(208) 395-8500
Facsimile:
(208) 395-8585
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Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
LAKELAND TRUE VALUE HARDWARE,
"'.

L.L.C.,
Plaintiff,

Case No. CV -08-7069

REPLY IN SUPPORT OF DEFENDANT'S
MOTION IN LIMINE RE: DAMAGES

vs.
THE HARTFORD FIRE INSURANCE
COMPANY, a Connecticut corporation,
Defendant.

COMES NOW, defendant Hartford Fire Insurance Company ("Hartford"), by and
through its counsel of record Hall, Farley, Oberrecht & Blanton, P.A., and hereby submits this
reply in support of Defendant's Motion in Limine Re: Damages ("Hartford's Motion~') .. Eor.the.... "' .....
;

..'

..

~""

r·. . .

-.-

reasons stated below, Hartford's Motion should be granted.
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ARGUMENT
A.

Plaintiff cannot recover consequential damages.

1.

Plaintiff misconstrues Idaho law on consequential damages.

Plaintiff's opposition fundamentally turns on the position that the question of
foreseeability (in regards to consequential damages) is a question of fact to be determined by the
jury, citing Appel v. LePage, 135 Idaho 133, 15 P.3d 1141 (2000). However, this argument
paints an incomplete picture of Idaho law.

What the Appel decision actually said was as

follows:
Generally, a question of foreseeability constitutes a question of fact for
determination by a jury, unless the proof is so dear that reasonable minds
could not draw different conclusions or where all reasonable minds would
construe the facts and circumstances in only one way. Davis v. McDougall, 94
Idaho 61, 480 P.2d 907(1971).
135 Idf1hn At 117

(~mph(l.'li.'i

added).

In that case. the CQ4li actually affirmed a motion in limine

barring presentation of evidence on consequential damages, correctly putting the onus on
plaintiffs to offer proof in support of an argument for reasonable foreseeability of consequential
damages:
The district court determined as a matter of law that the consequential damages
sought by the Appels were not within the contemplation of the parties at the time
they contracted and, therefore, not foreseeable and not recoverable. The district
court stated:
The strongest argument that plaintiffs could make is that a flood warning
was issued on [February] 8th. And then, assuming that [F..ebru?!Y1.8.~ ~s a
time when the parties contracted, because foreseeability is determined ·as~::=:--.:
of the time of their contract, that there would not only be a flood but that' .
the flood would damage personal property that would be moved by the
plaintiffs to a place unknown to the defendants but which the plaintiffs
would choose to be in the flood plain, is as a matter of law so remote as to
not be within the reasonable contemplation of the parties at the time of
contracting.

.. ----
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for the sale of a home. There is nothing in the contract that indicates the parties
contemplated liability for flood damage to personal property moved out of the
home to land unrelated to the contract. The Appels had the opportunity to outline
for the district court the proof they would offer to support the claim. Nothing
indicated the damage was reasonably foreseeable and within the contemplation of
the parties.

ld. Thus, at the motion in limine phase, the Court is empowered to review the evidence placed
before it to determine whether plaintiff has identified proof it might offer to support a claim of
reasonable foreseeability. Plaintiff cannot simply invoke a mantra of "question of fact", but,
instead, must demonstrate proof adequate to present Ruch a claim at the time of trial.
Ji.:S~W::;:scJ

2.

Ldvvv', however, plait'1tiffhas failed to do

As

1)0.

Plaintiff inaccurately characterizes the terms of the Policy.

In addition to presenting an incomplete picture of Idaho law, phlint.1ff also fail::; to fully
outline the salient portions of the Policy, which are unambiguous and demonstrate that
consequential damages were not reasonably foreseeable by the parties and were, in fact,
expressly excluded by the Policy_
As an initial matter, the Policy expressly excludes and unambiguously consequential
damages:

4. Business Income and Extra Expenses Exclusions. We will not pay for:
b. Any other consequential loss.
Affidavit of Counsel in Support of Defendant's Motion in LimineRe: Damages,_ fil~d
8,2010 ("Counsel Aff."), Exh. B., p. 18. However, rather thanquo,te

~h_i_s provision~

F~brtlaI)' __

or, ipdeed,

any other provision of the Policy - plaintiff inaccurately offers its characterization of Policy ...

terms.
fi'mt, plsnntltt contendS rnar me pnl1r.y -T,nmf:mphll,r.li I.ht:

Ili1Ylll~1L~

'.If Iv",~ 1/Wfit::. L,",""H..l~'"
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it is a policy that pays lost profits when the insured business is not in operation." Response at 2.
More correctly, the salient portions of the Policy provides:
o. Business Income

(1) We will pay for the actual loss of Business Income you sustain due to the
necessary suspension of your "operations" during the ''period oj restoration".
The suspension must be caused by direct physical loss of or physical damage to
property at the "scheduled premises caused by or resulting from a Covered
Cause ofLoss.
.
If,

(2) With respect to the requirements set forth in the preceding paragraph, if you
occupy only part of the site at which the "scheduled premises" are located, your
"scheduled premises 1/ also means:
(a) The portion of the building which you rent, lease or occupy; and
(b) Any area within the building or on the site at which the "scheduled
premises" are located, but only if that area services, or is used to gain
access to, the "scheduled premises. II
(3) We will only pay for loss of Business Income that occurs within 12 consecutive
months after the date oj direct physical loss or physical damage. This Additional
Coverage is not subject to the Limits ofInsurance.
(4) Business Income means the:
(a) Net Income (Net Profit or Loss beJore income taxes) that would have
been earned or incurred if no direct physical loss or physical damage had
occurred,' and

(b) Continuing normal operating expenses incurred, including payroll.
(5)
With respect to the coverage provided in this Additional Coverage,
suspension means:
(u) TIll:

jlUf

nul

ol/UyyJUYy,.

VI

... v,',ll'!~~":

~'!)9S.!ltiD1f

of

;P0lln"

blJ.!1iJtJojlI'

activities,' or

(b) That part or all oj the "scheduled premises If is rendered untentantable
[sic1 as a result of a Covered Cause of Loss if coverage for Business.
Income applies to the policy.
.

12.

TH"nT 'V

"Period of Restoration" means the period of time that:

rn.r CTTDPOIYf' OF
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If(J U U \)

a.
Begins with the date of direct physical loss or physical damage
caused by or resulting from a Covered Cause oj Loss at the "scheduled
premises, " and
b.

Ends on the date when:
The property at the "scheduled premises" should be
1"abuU/, or rapiaead with remonnhlp sJlp.f.d and similar
quality;
(1)

]Icpai,.od,

(2) The
location.

dut~ wh~n yuur busillf!SS is

,·t!sumod at a

l'lOH', pOl"manont

(Counsel Aff., Exh. B, at pp. 10 & 24-25.) What this provides - unacknowledged by plaintiffis that the coverage is bounded by time on two fronts. First, it provides no coverage, under any
circumstance, beyond 12 months after the date of loss.

Second, it provides that coverage

tenninates when the insured (here, Lakeland) should reasonably have been prepared to resume its
business, following repair of the premises. Thus, the coverage is not open-ended.
Second, plaintiff oontend!: that "the policy provides thi'lt it will pay t.he money

it takes tQ

get the business re-opened so the insured can again generate the profit that it was before the
catastrophe." Response at 2. This contention is made, citing to the Policy's Extended Business
Income provision. Plaintiffs characterization of this provision, however, is wholly inaccurate:
The actual provision states as foHows:
r. Extended Business Income
(1) If the necessarysuspension a/your "operations" producesa,Business... ,."...• .;. .. ,; ..~;. : ....
Income loss payable under this policy, we will pay for the qctual loss 0[: .. ......:.~. ,.,;,. ;:, .. :.
Business Income you incur during the period that:
'. ....... '--'~"'-.'.-': " '. ':c~',.
(a) Begins on the date property is actually repaired, rebuilt or
.,.. replaced and "operations" are resumed,' '"

(Counsel Aff., Exh. 1::3, p. 11.) By Its plain tenns, EBI coverage is inLt;;uul;;u Lv jJLUvici¢ a c¢l"tail'l
period of additional Business Income coverage (in this case, 120 days) after operations are

U 211 Ii 12 U 1 U Iii: U5 i'AX .2 (J!) MJ b!) b
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IgJUUI

guarantee that an insured will "generate the profit that it was before the catastrophe." In fact, no
provision of the Policy makes any such guarantees: Rather, the onus to resume operations falls
squarely on the insured, who even has an express contractual duty to do so - the Policy expresses
this duty twice, and explains that Business Income coverage is reduced by the failure to resume
operations:
3. Duties in ti,e Event of Loss or Damage
You must see that the following are done in the event of loss of or damage to
Covered Property:
j. Resume part or all ofyour 'operations' as quickly as possible.

7. Resumption of Operations
In the event ofphysical loss or physical damage at the "scheduled premises" you
must resume all or part ofyour "operations" as quickly as possible.
We will reduce the amount ofyour:
a. Business Income loss, other than Extra Expenses, to the extent you can
resume your 'operations', in whole or in part, by using damaged and
undamaged property (including merchandise or stock) at the 'scheduled
premises' or elsewhere. ...

(Counsel Aff., Exh. B, pp. 20 & 22.) Thus, the Policy is even constructed in such a way that it
addresses circumstances where an insured either cannot resume operations (12 months of

(termination of Business Income at end of determined Period of Re~!<:>£~!io..l!, ~and .~o ,EBI.:. ..
coverage). The unambiguous tenns of the Policy, then, make clear that an insured is neither
provided Business Income coverage for an indefinite period oftime, nor guaranteed a resumption ..
of operations (let alone a return to 100% of prior profit levels).

Plaintiffs argument on this
Qt
7"
,_, (J 9
.
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point also fails.
Third, plaintiff contends that the Policy "pays for the damage to the contents of the store,
which includes inventory and the fixtures and equipment needed to sell that inventory."
Response at 1. Setting aside discussion of policy limits (here, a Business Personal Property
coverage limit of $370,000) and various exclusions/limitations that may apply (see, generally,
Counsel Aff, Exh. B), the implication of this contention, again, is that Hartford has some
obligation under the Policy to take actions to cause Lakeland's owners to re-open the business.
No such obligation exists.

Rather, Hartford is obligated only to pay for Business Personal

Proporty and Budne~~ Income (induding ERT) thfli

ill

proven to it l;Jy its insured. l It is the

insured's responsibility - and, indeed, its duty under the Policy - to resume operations, even if
only partially. Thus, plaintiff's argument again fails.
Finally, plaintiffs improper conclusory contention - that "it is foreseeable that failing to
payor unreasonably delaying payment under the policy would cause the damages that Lakeland
seeks in this lawsuit" - not only ignores the unambiguous language of the Policy as discussed
above, but attempts to recharacterize its lawsuit, again, into one of bad faith (e.g., "unreasonably
delaying"). Plaintiffs claims for bad faith have been dismissed. The only question remaining is
a breach of contract claim on "Hfu.-tford's detennination of the dates of the 'Period of
Restoration' at issue in this matter." MSJ Order at 2. What this actual issue at trial further
implicates is another provision of the Policy, unacknowledged by plaintiff despite. Hartford'~...... "
.,-~"'~~,. • ~'",.

Ji::>vu::s:,iUI!

•

;";'~:-'-J:'-:...

'-'_

':.. .::.",..".

_ _ _ _ _ '':.

in its oPG1'iil'ig brief - the npprnionl providon. That £ection provides:

2. Appraisal
Jfwe andyou disagree on the amount of loss, either may make writtendemandfQr .
an appraisal of the less. In that event, each party will select a competent aJ~d .
I

Again,plaintiffappears to suggest that advances are due under the Policy, but fails to cite any provision requiring

.

m~.
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impartial appraiser. The two appraisers will select an umpire. If they cannot
agree, either may request that selection be made by a judge oj a court having
jurisdiction. The appraisers will state separately the amount oJloss.

If they fail to agree. they will submit their difference to the umpire. A decision
agreed to by any two will be binding. Each party will:
a. Pay its chosen appraiser; and
b. Bear the other expenses of the appraisal and umpire equally.

If there is an appraisal. we will still retain our right to deny the claim.
(Counsel Aff., Exh. B, p. 20.) Thus, what the contract expressly and unambiguously provides is
that there is a dispute over the value of the loss payments, an appraisal may be had. Thus, what
was actually reasonably foreseeable in the event of a disagreement over loss payments was not
inaction by Lakeland and a claim of ongoing, accruing damages, but rather that Lakeland would
invoke the appraisal provision and seek to address its concerns in that forum.
Thus, the unambiguous terms of the Policy - errantly characterized by plaintiff - more
than amply demonstrate that consequential damages were not reasonably foreseeable. Further,
l'laintiffhus failed to put forth Ae: e:uch, Hartford's Motion should hr.

3.

e:f(tnt~cl.

Hartford's caselaw is appropriatelv considered by the Court.

Plaintiffs attempts to attack the authority cited by Hartford also fail, and such cited
decisions are appropriately considered by the Court.
. • . The Streamline decision.
Plaintiff asserts that Hartford's reliance on Streamline Capital,.LLC.ll...Hartford.Cas;.Ins,;:;;~;; . ;. :.;;
Co., 2003 WL 22004888 (2003) is "frivolous," claiming that Bi-Economy Market,. Inc.

Harleysville Ins. Cu.

ui Nt::w

York, 886 N.E.2d 127

(N.y'~OOg)

pregent&

:it

V .. -

more accurate

statement of the law in New Yark. However, this ignores the facts distinguishing Bi-Economy
from both Streamline and this matter. First, although plaintiff claims that "the insurance policy

Tl'l7m v

TI\J "TIDPOUT HI?
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was almost identical to the policy in this case," the Bi-Economy case contains very few specific
policy citations, and makes no discussion of an appraisal provision, which has played a
significant role in precluding consequential damages in other cases. See, e.g., BUs Day Spa, LLC
v. The Hartford Ins. Group, 427 F.Supp.2d 621 (2006); accord, Lava Trading Inc. v. Hartford
Fire Ins. Co., 365 F. Supp. 2d 434 (S.D.N.Y. 2005)(barring claim for consequential damages

under policy containing appraisal provision, not utilized by insured - "The Policy sets forth an
explicit dispute resolution mechanism, to be conducted by an appraiser, that either party may
invoke in the event of any disagreement as to the amount of loss. There is no evidence in the
record before me on this motion that [plaintiff-insured] Lava ever sought, or obtained, an
appraisal award, or indeed made any claim other than that made in January 2002.")(attached).
Further, the Bi-Economy case involved a bad faith claim, and the Bi-Economy court took
pains to note that consequential damages were specifically being allowed in light of the nature of
the action: "in light of the nature and purpose of the insurance contract at issue, as well as Si-

Economy's allegations that Harleysville breached its duty to act in good faith, we hold that
Bi-Economy's claim for consequential damages including the demise of its business, was
reasonably foreseeable and contemplated by the parties[.]" 886 N.E.2d at 132. However, in this
action, plaintiffs bad faith claims have been dismissed.
Accordingly, given the factual and legal differences in Bi-Economy, the Streamline
decision is appropriately· considered by the Court, and no consideratiol1i2f~!3i:":~q:9~£11!~

is.,

necessary.
•

The Brown IS Tie decision.
Plaintiff makes little discussion of the Idaho Supreme Court decision in Brown IS Tie &

Lumber Co. v. Chicago Title Co. ofIdaho, 115 Idaho 56, 61, 764 P.2d 423, 428 (1988), which

7,0?
,~
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rejected a claim for consequential damages which were not specifically contemplated by the
panies at the time of conLrading, a::; JCl11ULlstl'ated by the language of the contr3ct (gpecifically, a
commitment for title insurance) which limited liability to "actual loss incurred in clearing or
remuving wlcJ\.l,;cpLcJ

1!;11CU1nbrA1~c.es

1mt to mwocd tho amount £t:tted in Schedule A." Id at 61-

62, 764 P.2d at 428-29.
Instead, plaintiff again fails to correctly summarize the coverages by the Policy at issue in
this action, ignoring the limitations of such coverage and the appraisal provision, as discussed
above. For those reasons, the Court should appropriately consider Brown's Tie in reaching its
decision on Hartford's Motion.
e

The Blis der.ision.
Again, plaintiff makes little discussion of holding in BUs Day Spa, LLC v. The Hartford

ins. Group, 427 F.Supp.2d 621 (W.D.N.C. 2006), which also upheld the exclusion of a claim for
consequential damages, rdying, ill pl1ll,

Ull

the pulkyl s app1'uisul provioion,

'l.1,

rhich, ag:ain,

plaintiff fails to address. Plaintiff, instead, claims that Hartford withheld payment without basis ..
A lengthy recitation of the facts Hartford has placed into the record regarding Lakeland's failure
to document its claim - and Ha."1:ford' s full payment of those claims that

~

proven to it - is

summary judgment motion and subsequent opposition briefs responding to plaintiff's two
motions for reconsideration.

However, what is relevantto}his:question.--:i~_,::~h~t th~\:~p~ic:Y

expressly contemplates delay via the time needed for the parties to calculate and pres~m~_th~ir~~= ;.:~,_:._
pvsitions (su, t.g., Counael Afr., Exh. B, p. 20, ~ection 3.h (immn~rl to

provide information

within 60 days of request); p. 20, section S.b (Hartford's notice of intent within 30 days after ..
statement of loss); p. 22, section g (pay within 30 days after statement of loss if all terms of
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policy complied with by insured Clnd agreement on value of loss reached or appraisal award
made)), and also provides for a remedy in the event of a dispute (the appraisal provision).
Plaintiffs do not cite to any provision in the Policy that requires Hartford to make hundreds of
thousands of dollars in advance payments based upon incomplete and inadequate information
provided by the insured.
Thus, like the policy at issue in Blis, the Policy in this action both disclaims
consequential losses and provides an appraisal mechanism to address valuation disputes. 427
F.Supp.2d at 639·40; accord, Lava Trading, 365 F. Supp.2d at 447-48 ("In short, contrary to

T11(1'. nn.itinn th'ilt thr Pnlin! !'amman/" mnnlrl 1f'llri Hllrtfnrrl tn nnrlrritimrl thitt flmr rlrlrnr in
payment or disagreement with respect to the claim would render it liable for the consequential
damages sought, the Policy explicitly recognizes that delay (including potential delay of more
than thrf.'\e month'» is fnrt':'lt':t':flhlt':")

Ar.r.nrrlinrly. plflintiffs flrenme:nt faiiR, (lml Hartfoni'R

Motion should be granted.

B.

Lakeland should be precluded from offering any evidence or making any claim for
claimed expenses or damages at trial, other than with respect to the time period at
issue, November 1, 2008 to January 28, 2009.
In Hartford's Motion, Hartford sought the exclusion of damages that extended beyond the

maximum 12 months of coverage afforded under the Policy for Business Income (that is, beyond
January 28, 2009), or, otherwise, to preclude Lakeland from claiming any damages in excess of
the $54,990 amount-in-controversy identified at Mr. Harper~sdeposition.., ...

~,.

'""";'_' ,~.: :." ;::",,;:.'

. ,.:,

Plaintiff did not address this argument section of Hartford's Motion ,and,_as .such;";-:':"::l~'_l::
Hartford's Motion on this point should be deemed tUlopposed.

C.

Lakeland's claims for damages that are not covered under the Policy and/or haye·
, already been paid should also be excluded.

~,::.....

In Hartford's Motion, Hartford also sought the exclusion of particular items of damages
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that were inappropriatoly claimed; specifically, 1) lost profits for Just Ask Rental, which cntity is
actually an assumed business name for the Fritzes and, thus, an unrecoverable personal claim; 2)
the $16,031 claim for "Unpaid Staff Wages" which have, in fact, been paid by Hartford; and 3)
any claim for inventory in excess of the $370,000 BPP limit in the Policy.
Again, plaintiff did not address these argument sections of Hartford's Motion and, as
such, Hartford's Motion on these points should be deemed unopposed.

CONCLUSION
Accordingly, Hartford respectfully requests this Court grant its Motion in Limine Re:
Damages.
DATED this

+l=

day of February, 2010.
HALL, FARLEY, OBERRECHT &
BLANTON, P.A.

By:

~~~~~7.7~-~O~f~th-e~F=i-nn----------
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365 F.Supp.2d 434
(Cite as: 365 F.Supp.2d 434)

United States District Court,
S.D. New York.
LAVA TRADING INC., Plaintiff,

v.
HARTFORD FIRE INSURANCE COMPANY, Defendant.
No. 03 Civ. 7037(PKC).

March 30, 2005.
Background: Insured whose offices were destroyed as Ii result of a terrorist attack sued business
insurer, seeking a declaratory judgment and seeking
to recover damages for breach of contract, violations of the New York State General Business Law,
and consequential damages as a result of the alleged breach. Insurer moved for partial summary
judgment on consequential damages claim and
sought order declaring when "period of restoration"
under policy expired.
Holdings: The District Court, Castel, J., held that:
(1) under New York law, "period of restoration"
ended upon replacement of insured's rental offices,
not reconstruction of building in which offices had
been located;
(2) "property at the described premises" referred to
business property in rental offices;
(3) period of restoration ended with respect to insured when it moved into replacement offices and
construction was completed, not when insured fully
resumed all obligations; and
(4) insurer did not assume liability for consequential damages in event of breach.

217XVl(A) In General
217k2139 Risks or Losses Covered and
Exclusions
217k2163 Business Interruption; Lost
Profits
217k2163(1) k. In General. Most
Cited Cases
Under New York law, "period of restoration" in
business interruption insurance coverage ended
when insured's rental offices, rather than entire
building in which offices were located, should have
been repaired, rebuilt, or replaced with reasonable
speed and similar quality after destruction of building in terrorist attack.
[2J Insurance 217 €=>2163(l)

217 Insurance
217XVI Coverage--Property Insurance
217XVI(A) In General
217k2139 Risks or Losses Covered and
Exclusions
217k2163 Business Interruption; Lost
Profits
217k2163(I) k. In General. Most
Cited Cases
Under New York law, "property at the described
premises" for purposes of period of restoration under business interruption insurance coverage unambiguously referred to business personal property
located in insured's suite of rental offices in building that was destroyed by terrorist attack, and therefore period of restoration ended when insured's
business property in rental premises should have
been repaired, rebuilt, or replaced with reasonable
speed and similar quality.

Motions granted in part and denied in part.
[31 Insurance 217 ~216J(1)

West Headnotes
11] Insurance 217 C;:::lZ163(1)

217 Insurance
217XVI Coverage--Property Insurance

21 7 Insurance
217XVI Coverage--Property Insurance
217XVI(A) In General
217k2139 Risks or Losses Covered and
Exclusions
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217k2 I 63 Business Interruption; Lost
Profits
217k2163(1) k. In General. Most
Cited Cases
Under New York law, purpose of providing business interruption coverage only during the "period
of restoration" is to provide a limit, where necessary, to the amount of business income recoverable
in those situations where an insured's ability to restore its business income to previous levels may extend beyond any period during which it reasonably
"should" repair, rebuild or replace its damaged
property.

217k2163(1) k. In General. Most
Cited Cases
Under New York law, period of restoration under
business interruption coverage of insured, whose
offices were destroyed in terrorist attack, ended
when insured moved into replacement offices and
construction on those offices was completed, notwithstanding that insured did not yet have fully operational off-site back up center, as off-site back up
center had not been located at premises that were
destroyed and coverage did not extend until insured
again became fully operational.

(6) Federal Civil Procedure 170A

~2547.1

(4) Insurance 217 c£:;::::12163(I)

2 17 Insurance
21 7XVI Coverag~-Property Insurance
217XVI(A) In General
217k2139 Risks or Losses Covered and
Exclusions
217k2163 Business Interruption; Lost
Profits
217k2l63( 1) k. In General. Most
Cited Cases
Under New York law, period of restoration in business interruption coverage was not measured by
time needed for insured to resume functionally
equivalent operations at former location or elsewhere; such construction would have rendered superfluous extended busilless income coverage,
which explicitly provided coverage for the potentially longer period, up to 30 days, that it might
take to restore operations to condition that would
have existed if no direct physical loss or damage
had occurred.

(5J Insurance 217 ~2163(1)
217 Insurance
7.17XVT C;ovr.rilf;f,--Prnpr,rty InjlmmCe
217XVI(A) In General
217k2139 Risks or Losses- Covered and
Exclusions
217k2163 Business Interruption; Lost
Profits

170A Federal Civil Procedure
l70AXVil Judgment
170AXVII(C) Summary Judgment
170AXVlJ(C)3 Proceedings
170Ak2547 Hearing and Determination
I 70Ak2547.l k. In General. Most
Cited Cases
Where the record does not support the assertions in
a party's statement of facts provided under local
rule, those assertions should be disregarded and the
record reviewed independently in summary judgment proceedings. Fed.Rules Civ.Proc.Rule 56, 28
U.S.C.A.; U.S.Dist.Ct.Rules S.D.N.Y., Civil Rule

56.1.
[7] Federal CiviIProcedure 170A ~2547.1
170A Federal Civil Procedure
170AXVIl Judgment
170AXVIl(C) Summary Judgment
I70AXVII(C)3 Proceedings
170Ak2547 Hearing and Determination
170Ak2547.1 k. In General. Most
Citid C:mlL
Statement of facts required by local summary judgment rule is not itself a proper vehicle for making
factual assertions that are otherwise unsupported by
the record. Fed.Rules Civ.Proc.Rule 56, 28 U.S.C:A----.; U.S.Dist.Ct.Rules S.D.N.Y., Civil Rule 56.1.
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(8) Damages lIS £=>23

217k2163 Business Interruption; Lost
Profits

115 Damages
115II1 Grounds and Subjects of Compensatory
Damages
115III(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
IISIlI(A)] In General
115k21 Natural and Probable Consequences of Breaches of Contract
J ISk23 k. Under Circumstances
Within Contemplation of Parties. Most Cited Cases
Under New York law, in actions for breach of contract, the nonbreaching party may recover such unusual or extraordinary damages as were within the
contemplation of the parties as the probable result
of a breach at the time or prior to contracting.
[9J Damages 115 ~Z3
115 Damages
J J5IlT Grounds and Subjects of Compensatory
Damages
I 15IlI(A) Direct or Remote, Contingent, or
Prospective Consequences Oi Losses
115Ill(A)1 In General
115k2J Natural and Probable Consequences of Breaches of Contract
11Sk23 k. Under Circumstances
Within Contemplation of Parties. Most Cited Cases
Under New York law, the availability of consequential damages for breach of contract in a given case requires an examination of: (I) the particular contract at issue; (2) whether there has been any

conscious assumption of liability by a contracting
party; and (3) whether, by words or deeds, one
party was reasonably led to believe that the other
had assumed such liability.
(to) Insurance 217 €=2163(1)

217 Insurance
217XVI Coverage--Property Insurance
217XV[(A) In General
217k2139 Risks or Losses Covered and
Exclusions

217k2163(1) k. In General. Most
Cited Cases
Insurance 217 €=3374
217 Insurance
217XXVII Claims and Settlement Practices
217XXVII(C) Settlement Duties; Bad Faith
217k3373 Amount and Items Recoverable
217k3374 k. In General. Most Cited

.

C~~

Under New York law, insurer did not assume liability for consequential damages in event of breach of
its obligations under business interruption insurance policy, absent any evidence that parties contemplated, or insurer reasonably warranted. that insurer would be liable for such damages; thus, in
event insurer was found to have breached policy,
insurer would not be liable for costs insured incurred in securing interim funding after destruction
of its offices or for loss of clients during period of
nonpayment, particularly where policy contemplated substantial delay in payment of claim.
*436 Finley Harkharn. Jeremy 1. Flanagan, Anderson, Kill, Olick & Oshinsky, PC, New York City,
Jonathan O. Bauer, Anderson, Kill, et ano., Newark, NJ, fOi Plaintiff.
Elizabeth R. Leong, Melissa Faith Savage, Robinson & Cole, LLP-NYC, New York City, Rebecca
Levy-Sachs, Robinson & Cole, LLP, Sarasota, FL,
Rhonda J. Tobin. Stephen E. Goldman, Wystan M.
Ackennan, Robinson & Cole, LLP, Hartford, CT,
for Defendant.

MEMORANDUM AND ORDER

CASTEL, District Judge.
Plaintiff Lava Trading Inc. ("Lava") has sued defendant Hartford Fire Insurance Company.
("Hartford") undeL a business insurance policy (the
"Business Insurance Policy" or "Policy") asserting
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coverage for certain losses resulting from the terrorist attack of September] 1, 2001. Plaintiff's business had been located in One World Trade Center.
In a March 18, 2004 Memorandum and Order, 326
F.Supp.2d 434 (S.D.N.Y.2004), I granted in part
and denied in part Hartford's motion to dismiss pursuant (0 Rule l2(b)(6), Fed.R.Civ.P., holding that
Lava had adequately pled a claim for consequential
damages. As I made clear, "it remains to be proven
... whether the parties contemplated that the type of
consequential damages alleged to be available here
would be the likely result of a breach by Hartford,
as well as whether Lava even suffered any losses
attributable to Hartford's alleged breach .... " 326
F.Supp.2d at 443.
Hartford now moves for partial summary judgment
dismissing Lava's claim for consequential damages.
It also seeks a ruling, pursuant to Rule 56(d),
Fed.R.Civ.P., that the "period of restoration"
provided for in the Policy ended on April 30, 2002
and that certain business income losses are not
covered because they are excluded as consequential
losses or are speculative. For the reasons set forth
herein, Hartford's motion for summary judgment
dismissing Lava's claim for consequential damages
is granted. Hartford's motion also is granted to the
ext~f\l thili it seel\~ ~ nIlin~ that the "neriod of r:::itoration" ended, at the latest, as of April 30, 2002.
The Court reserves ruling on the remainder of Hartford's motion.

*437 Lava's Operqtions FolI(Jwim: (he Seotember
J/

"waCK

Lava was founded in 1999 and sells computer programs to assist in the electronic trading of equities
in various equity markets known as Electronic
Communication Networks (ECNs). Allen Cert. ~,
3-4.FNI Lava describes its product as an innovative
means for equity traders "to take all the information
from all the ECNs and NASDAQ and put it into
one computer window that would allow for a ready
comparison [of the market] for a particular equity."

Jd. , 12. Prior to September 11, 2001, Lava maintained offices, including a functioning data center,
on the 83rd floor of One World Trade Center.
Those offices were destroyed in the terrorist attack
of September II, 2001. As of September 11, 2001,
Lava also maintained a small, "nearly complete [ J"
back up location at 75 Broad Street, which was not
destroyed. Allen Cert. , 15; Complaint, 33. As described in Lava's Complaint, the 75 Broad Street
location "was not yet fully operational in that it
lacked the connectivity necessary for Lava's complete operations." Complaint, 33.
v

FN 1. Although the parties appear to dis-

agree as to how best to describe the specifics of Lava's business, see Defs. 56.1
Statement " 3-4 and Pls. 56.1 Response 11'
3-4 & pp. 21-23, any such disagreement,
and a detailed description of Lava's business, are not material to the Court's decision on this motion.
Following the September 11 attack, Lava converted
its 75 Broad Street back up facility into a functioning data center. After briefly securing temporary office space at another location, Lava set up temporary offices at 75 Broad Street in October 2001.
Complaint ~ 37. According to Lava, these temporary Offir.flS "hflr.amr. opr,11ltional on October 11,
2001." Jd.
According to internal Lava e-mails, by October 12, •
2001, Lava had resumed operations sufficiently to
begin conducting live trades. Ackerman Aff't Exh.
15. In the words of Itava f:hir.f InfnrmAt/'on Offi;::f';r
J;;.amran Kalleyan, thIS was accomp Ished oy,
among other things, "getting a new data center built
in [Connecticut) as well as building out a totally
slick data center at 75 Broad St." Id. At that time,
Lava executives believed it would be another
month (i.e.. November 2001) "to get to where we
were.'" Id. As of October 22, 2001, Lava CEO
Richard Korhammer wrote in an e-mail to Lester
Gray of Schroder Investment Management' that
U[w)e have Merrill, Lehman; and Carlin trading'
today (We started last .Friday). Every·: week-coone ,or ::"_:c:::~".'
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two more should be going live." Ackerman Aft't
Exh. 20 at LKR 107986. On November ]4, 2001,
Lava's CEO wrote in an e-mail to a Bruce Rosenthal (whose connection to Lava, if any, is unclear)
that "[o]ur volume is about 25% higher than it was
before the disaster now. We're back up and running'" ld at LKR 107748.
In December 2001, Lava signed a lease for office
space at its present location, 95 Morton Street.
Complaint ~ 38; Pis. 56.1 Response' 14.
On January 8, 2002, Lava, through an independently retained claims adjuster, submitted a preliminary draft Business Interruption and Extra Expense
claim for the period September II, 2001 through
November 2001 for $933,658.39. Ackerman Afft
Exh, ]2 at LNF 00308, 316, Tn the preliminary
claim submission, Lava's independent adjuster also
stated that "the period of interruption has not been
determined," ld. at LNF 00308. This initial claim
appears to assert that Lava's projected revenues
would grow from an estimated $600,000 in September 2001 (based on actual revenues for September I
through II, 2001 of less than $200,000) to "'438 almost $350,000,000 in August 2002. ld at LNF
00311. Lava has not provided evidence of any
claim made by it with respect to its alleged losses
under the Policy other than the preliminary estimate
of its adjuster. See Pis. 56.1 Response ~ 2 J. Although Lava states that it submitted a claim to Hartford for approximately $59 million prior to the
commencement of this litigation (see id), it cites
only to its Complaint in this action in support of
that assertion.
By April 8, 2002, Lava had moved into its new permanent location at 95 Morton Street, while its data
center remained at 75 Broad Street. Defs, 56.1
Statement & PIs. 56,) Response ~ 16; Complaint ~
44. Construction was completed at 95 Morton
Street on April 22, 2002, Defs. 56.1 Statement ~ J7
& Exh. A at HFlC 0017; PIs, 56.1 Response' l7.
The parties appear to dispute when a new back up
data center in Connecticut was completed. Lava asserts that it was "completed and operational some

time after October, 2002" (Complaint ~ 45; but see
Ackerman Aft't Exh. 15), while Hartford asserts
that the back up center (which it claims was not necessary for Lava to be fully operational) was completed in August 2002 (Defs, 56.1 Statement 1 18).
As previously noted, prior to the September )) attack, Lava's then back up facility had not become
fully operational.
On December 4, 2002, The Wall Street Journal
published an article on Lava's resumption of operations, which Lava posted on its website. Ackerman
Aft'! Exh. J9. In that articie, Korhammer is quoted
as stating that "[o)ur customers were out of service
[for about a] month and it took about two months
before we got everyone back up and running to the
levels [they] were prior to 9111." fd. In describing
Lava's history on its website, Lava states that
"[w]ithin two months of [September 11] the determined and spirited team regrouped and rebuilt
their business and data centers ... The company's
growth continued and in November 2001, it reached
profitability," Ackerman Aft't Exh. t9 at third page,
In June 2003, Hartford determined Lava's operations were suspended for the period September 11,
2001 through October 31, 2001, quantified Lava's.
business loss during that period and paid Lava over
$2 million on its claim under the Business Insurance Policy written by Hartford. Ackerman Afrt
Exh.14.
Lava alleges that by failing to pay its claim for lost
business income in December 2001, and by only
paying for business income losses through October
31, 2001, Hartford breached the Policy. and as a
result, Lava "was forced to obtain funding [in
March 2002] to continue its operations, obtain suitable office space, and build a necessary back up
location." Complaint, 42. Lava appears to claim
that because of Hartford's delay in payment, it was
forced to obtain $30 million in financing that it otherwise would have not needed, although it submits
no evidence on this point. See February 16, 2005
Tr. at 16-18; PIs. 56.1 Response. Lava asserts· that·
its business was not fully restored until a new baCK.:":::;
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up facility was completed in October 2002. Complaint ~ 45; Allen Cert.

have been earned or incurred; and (2) Continuing
nonnal operating expenses incurred, including
payroll. It Policy at LAV 00028.

The Policy

The Business Insurance Policy also provides coverage for "Extended Business Income" for a limited
period. This coverage pays:

The Business Insurance Policy held by Lava covers
the period January 12, 2001 through January 12,
2002. It provides coverage for physical loss or damage to Lava's property, the loss of business income
caused by a suspension of operations in the wake of
physical loss or damage to its property, and certain
extra expenses incurred as a result of such a suspension. As part of its coverage, the Business Insurance Policy provides that Hartford would pay Lava
"far the jlliwal 10::;::; of "4J9 Rmiinr.IIS lnr.ome you
sustain due to the necessary suspension of your
'operations' during the 'period of restoration.' Th e
suspension must be caused by direct physical loss
of or damage to property at the described premises
'" caused by or resulting from any Covered Cause
of Loss." Policy (Bauer Cert. Exh. C) at LA V
00028. It is coverage under this provision that is at
issue on this motion.

athe actual loss of Business Income you incur during the period that:

(1) Begins .on the date property is actually repaired.
rebuilt or replaced and 'operations' are resumed;
and

(2) Ends on the earlier of:
a) The date you could restore your 'operations'
with reasonable speed, to the condition that
would have existed if no direct physical loss or
damage occurred; or
b) 30 consecutive days after the date determined in
(1) above.

Under the Business Insurance Policy, "Operations"
is defined as "the type of your business activities
occurring at the described premises and tenantability of the described premises." Policy at LA V
00039. The Policy defines "period of restoration" as

Loss of Business Income must be caused by direct
physical loss or damage at the described premises
caused by or resulting from any Covered Cause
of Loss." Policy at LAV 00029.

"... the period of time that:

I. SUMMARY JUDGMENT STANDARD

(a) begins with the date of direct physical loss or
damage caused by or resulting from any Covered
Cause of Loss at the described premises, and

Summary judgment "shall be rendered forthwith if
the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as
to any material fact and that the moving party is entitled to a judgment as a matter of law." Rule 56(c).
In considering a summary judgment motion, the
Court must "view the evidence in the light most favorable to the non-moving party and draw all reasonable inferences in its favor, and may grant summary judgment only when no reasonable trier of
fact could find in favor of the nonmoving party.""
Allen v. Coughlin, 64 F.3d 77, 79 (2d Cir.1995)
(citation and quotation marks omitted); accord

(b) ends on the date when the property at the de-

scribed premises should be repaired, rebuilt or replaced with reasonable speed and similar qual- ity."
Policy at LA V 00039.
"Business Income" is defined as "(1) Net Income
,(Net Profit or Loss before income taxes) that would
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Matsushita Electric Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574, 587-88, 106 S.C!. 1348, 89
L.Ed.2d 538 (1986). However, when the moving
party has asserted facts to demonstrate that the non·
moving party's claim cannot be sustained, the opposing party must "set forth specific facts showing
that there is a genuine issue for trial," and cannot
rest on "mere allegations or denials" of the facts as·
serted by the movant. Rule 56(e).
It is the initial burden of a movant on a summary
judgment motion to come forward with evidence on
each material *440 element of its ylflim 9r dvfen~e.
demonstrating that it is entitled to relief. The evid·
ence on each material element, jf unrebutted, must
be sufficient to entitle the movant to relief in its fa·
vor, as a matter of law. Vermont Teddy Bear Co. v.
1-800 Beargram Co., 373 FJd 241, 244 (2d
Cir.2004). When the moving party has met this initbl burden and haa aOGcrtcd facts to <ielMllstrate
that the non-moving party's claim cannot be sustained, the opposing party must "set forth specific
facts showing that there is a genuine issue for trial"
as to a material fact. A fact is material if it "might
affect the outcome of the suit under the governing
law .... " Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248, 106 S.Ct. 2505, 9l L.Ed.2d 202 (1986).
An issue of fact is genuine "if the evidence is such
that a reasonable jury could return a verdict for the
nonmoving. party." Id Thus, in order to survive
summary judgment, plaintiffs must come forth with
more than a mere scintilla of evidence in support of
their position; they must come forward with evidence "on which the jury could reasonably find for
the plaintiff." ld at 252, ]06 S.Ct. 2505. In the abo
sence of any genuine dispute over a material fact,
summary judgment is appropriate.

II. PERIOD OF RESTORATION
[ 1J As noted Ilbove, the Policy defines the "period
of restoration" as ending "when the property at the
described premises should be repaired, rebuilt or replaced with reasonable speed and similar quality."
Policy at LA V 00039. As a result, there are two is·

sues that arise on this motion relating to the "period
of restoration." First, what constitutes the "property
at the described premises," the potential replacement of which triggers the end of the "period of
restoration" under the Policy? Though offering different interpretations of the language, neither side
claims. that the definition of "period of restoration"
contains an ambiguity material to this dispute. I
agree that the language is unambiguous and thus it
raises an issue of contract interpretation, a question
of law for the Court. See US Fire Insurance Co. v.
General Reinsurance Corp., 949 F.2d 569, 571 (2d
r.ir,1991) ("[TJhr. or.tr,rminfltinn nf whr.thr.r (I GOn.
tract is ambiguous ... is a threshold question of law
for the court.") (citation omitted). For the reasons
discussed below, I conclude that the "period of restoration" ends when the property in Lava's 83n!
floor offices (and not the entire World Trade Center
complex or the One World Trade Center building)
shuuld III1YC UCCll I CjJl1ilcJ, 1\;;!Juill ur n:pluct:d with
reasonable speed and similar quality.
Second, is there any disputed issue of fact as to
whether the event triggering the end of the "period
of restoration" has come to pass? For reasons also
discussed below, J conclude that Hartford has come
forward with evidence that the date on which the
property at Lava's 83 nl floor offices was replaced
is, at the latest, April 30, 2002, and that Lava has
failed to come forward with any evidence to refute
Ihis date.
What Constitutes "Property at the
Premises" Under Ihe Policy?

Described

[2J Hartford seeks a ruling that the "period of res·
toration" ended when Lava should have replaced its
business personal property that had been located in
its offices on the 83,d floor of I World Trade Center at a new location with reasonable speed and
similar quality. Hartford urges that I construe the
phrase "property at the described premises" to
mean the property in Lava's offices on the 83 nl
floor of the World Trade Center. Lava contends that
the phrase "property at the described *441"''';'
.. '.'~"

,,~""-
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premises" refers to the entire One World Trade
Center building, and because that building could
not be rebuilt within the twelve months following
September 11, 2001, the "period of restoration"
should be the maximum twelve months (plus 30
days for certain coverage) pennined under the Policy.

In support of its argument, Lava relies heavily on
Duane Reade. Inc. v. S(. Paul Fire & Marine Insurance Co.. 279 F.Supp.2d 235 (S.D.N.Y.2003), a
case brought by the owners of a retail store at the
World Trade Center whose business depended on
foot traffic by potential customers. On the facts and
policy language before it, the Court found that the
tenn "property" in the applicable period of restoration provision unambiguously referred to "the specific premises at which Duane Reade operated its
WTC store." Jd at 238. The ruling implicitly turned
on the contracting parties' understanding of the necessity of a walk-in consumer population to the
success of a retail operation. The Court rejected as
"untenable" the very argument Lava makes herethat the period of restoration "must be cotenninous
with the time actually required to rebuild the entire
complex that will replace the Word Trade Center."
Id at 239.
Here, the "described premises" in the Policy is
Lava's suite of offices on the 83rd floor of the
World Trade Center.l'N2 If, as Lava suggests, this
Court were to adopt a construction of "property"
similar to that in the Duane Reade case-that is, that
the term "property" itself refers to the specific
premises at which Lava operated-the phrase
"property at the described premises" would be redundant. r decline to adopt such an interpretation.
FN2. Although the 22nd floor of 75 Broad
Street appears to have been added to the
Policy as a covered location for certain
purposes, see Policy at LAV 0014, Lava is
not arguing that 75 Broad Street should be
considered
part of the
"described
premises" for purposes of the issues before
the Court on this motion.

Nor do I find the Second Circuit's recent decision in
Zurich American Insurance Co. v. ABM industries,
Inc., 397 F.3d 158 (2d Cir.200S) controlling in this
case. In Zurich American, the Second Circuit held
that the insured-which provided janitorial, lighting
and engineering services throughout the World
Trade Center complex pursuant to a contract with
the Port Authority-was entitled to swumary judgment on the issue of whether, under the policy at issue, it had an "insurable interest" in the common
areas and premises of the other tenants in the World
Trade Center. The Second Circuit found that "[t]he
existence and configuration of the common areas
and tenants' premises were vital to the execution of
ABM's business purpose ... [and] were the means
by which ABM derived its income .... " 397 F.3d at
165-66. For similar reasons, the Second Circuit
found that ABM was entitled to coverage for areas
of the World Trade Center that were not part of
ABM's own offices, but that ABM "occupied" by
its use of the space, even though ABM did not have
a legal interest in the space. Jd at 166-67. The
Zurich American decision turned on the policy language and unique facts of a business dependent
upon providing services to other tenants.
Lava's Policy specifically provides that there is "no
coverage" for the "building." Policy at LAV 002
(Declarations). Here, the "premises" covered by the
Policy is specified-suite 8369 of One World Trade
Center. Id. (In its "Iocationlbuilding rating detail,"
the Policy even appears to indicate the square footage of the covered space-7500 square feet. Id. at
LA V 008) In *442Slreamline Capital. L.L. C. v.
Hartford Casualty insurance Ca., 2003 WL
22004888, at *9 (S.D.N.Y. Aug.2S, 2003), the
Court held, under identical policy language, that the
phrase "property at the described premises" referred to the insured's business personal property
located in its rented office suite. The Court found
that the "described premises" under the policy was
the insured's office. suite on the specified floor of
One World Trade Center, and not the entire building. The Court concluded that the "period of restoration" therefore should end when the insured's busi-
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ness personal property in its World Trade Center
offices should have been repaired, rebuilt or replaced with reasonable speed and similar quality.
I find the reasoning of the Streamline decision persuasive in this case. As the Court concluded, "[i]t is
wholly unreasonable to think that the period of restoration should be tied to the rebuilding of real
property over Which neither the insured nor the in,'1l1rr,r hno m,y r....ntr... l, iMtMd uf IJ';/Ig it lu i1 jJWo
cess that the plaintiff control1ed: the acquisition of
replacement office space and the installation of the
plaintiff's personal property in that space." 2003
WL 22004888, at *8. Nothing in the Hartford training materials relied upon by Lava supports a different conclusion. See, e.g., Bauer Cert. Exh. E at
HCAS 2560 (noting that "the direct physical damage must be at the 'described premises' " and
providing an example of damage elsewhere in a
building that would not give rise to coverage for a
premises that was described as "10 State StreetUnit 80]" as opposed to simply 10 State Streef').
U

Two points of clarification are in order. First, although I agree that the Policy does not tie the
"period of restoration" to the rebuilding of One
World Trade Center, and that the phrase "property
at the described premises" refers to property located in Lava's rented office suite, I refrain from ruling whether the coverage for such property could
ever include property other than the insured's business personal property at the "described premises."
There does not appear to be any claim that any
property other than Lava's business personal property is at issue. It suffices to rule that the "period of
restoration" end s when the property at Lava's 83 nl
floor offices should have been repaired, rebuilt or
repJaced with reasonable speed and similar quality.
[3] Second, I do not read the Streamline decision to
have ruled, as defendants suggest, that "the period
of restoration concludes by the time plaintiff should
have been able to reestablish its operations, either
at the World Trade Center site or in some other location." Defs. Br. at 12 (quoting Streamline, 2003
WL 22004888, at *7). The Court's holding was de-

cidedly narrower: the "period of restoration" ends
when the property necessary to resume 0 perations
should have been repaired, rebuilt or replaced with
reasonable speed and similar quality, and not when
operations have been actually resumed, whether to
their pre-loss levels or otherwise. The unambiguous
definition of "period of restoration" does not look
to the resumption of a policyholder'S "operations"
as a measuring stick. It looks to "when the property
:.l llu: t.ltI~\.:rib.tI prllmi~atl Ehould ba rapllirod, rClbullt
or replaced." The purpose of providing coverage
only during the "period of restoration" is to provide
a limit, where necessary, to the amount of business
income recoverable in those situations where a policyholder's ability to restore its business income to
previous levels may extend beyond any period during which the policyholder reasonably "should" repair, rebuild or replace its damaged property. See,
e.g., Business Interruption Insurance Current Issues, 702 Practicing Law Institute/Litigation 233, at
253-54 (2004) ("The theoretical period [of restoration] is the length of time needed to replace or repair the damaged property in *443 the exercise of
due diligence and dispatch ... Thus, the insured will
not recover for any additional contingent business
interruption loss beyond the theoretical period in
the absence of expanded ... coverage. The theoretical period can terminate while the insured is still losing sales."); see also Duane Reade. 279 F.Supp.2d
at 239. FN3
FN3. Of course, the reverse is also true: a
policyholder's business income claim could
end on the date that it actually resumes
"operations," even if that event happens
prior to the end of the theoretical period of
restoration. Although the evidence on this
motion suggests that Lava may well have
resumed its operations prior to April 30,
2002, Hartford has not sought summary
judgment on this basis.
[4] Thus, I disagree with Lava's assertion that the
"period of restoration" should· be measured by. "the
time needed for the policyholder to resume' func ....·
- - ,- ... .. . --.-----",
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tionally equivalent operations" -whether at its
former location or elsewhere (Lava Br. at 5). Such a
result would be contrary to the unambiguous defini·
tion of "period of restoration," and would render
superfluous the provision for Extended Business Income Co\'orngo, whioh o~plioitly I'r3viae.5 .:o'VerA~e
for the potentially longer-i.e., "extem]l:u"-p:;:riuu,
up to 30 days, that it may take to "restore [the in·
~\lr~d'~l Oor:;rationa "' to the connition thAt WOllin
have existed if no direct physical loss or damage
occurred." See also Pis. 56.1 Counterstatement p.
30 (quoting Hartford training materials that note
that "the Extended [Business Interruption] Period
often begins immediately after the Period of Restoration ends. The two periods do not overlap.");
Duane Reade, 279 F.Supp.2d at 239 (any losses
continuing beyond the "hypothetical ... (as opposed
to actual) time for rebuilding ... would be addressed
by the 'Extended Recovery Period' provision in the
Policy.").

Is There a Triable Factual Dispute as to Whether
the "Period of Restoration" Extended Beyond April

30, 2002?

[5J Having construed the Policy language "property
at the described premises" to mean the property in
Lava's 83 nl floor offices, the question remains
whether Lava has succeeded in raising any genuine
issue of material fact as to when that property
should havc been repaired, rebuilt or replaced,
thereby ending the "period of restoration." Hartford
has come forward with evidence that Lava had replaced the property at in its &3rd Floor offices when
construction was completed and Lava occupied its
new location, 95 Morton Street, which was, at the
latest, by April 30, 2002. See Defs. 56.1 Statement
~ )6-18. Plaintiff does not dispute these facts. See
Pis. 56.1 Response mJ 16·18 and Counterstatement
p. 28 (stating that Lava moved into 95 Morton
Street on April 5, 2002 and that construction was
completed on April 22).
As I read Lava's opposition papers, the only factual
issue it seeks to raise is whether Lava had fully re-

stored its operations as of April 30, 2002. And the
only fact Lava points to in this regard is that its
Connecticut back up data center was not fully operational by this date. See Allen Cert. ml 20-30; PIs.
56.1 Response 1 ]8; Pis. 56.1 Counterstatement pp.
25-29. A"'''UllI;lIl;; (1:1'" I Jv) lhlll Ll:1vl1 J.I1S rabl:u U
genuine dispute over this fact, I conclude it is not
material to a determination of when the "period of
rt'i~tnriltinn" f'nnf'n An)1 ~hnrtmmin[! nf T1\11'[ nfilUt
back up data center cannot serve to extend the
"period of restoration," As r have ruled, the "period
of restoration" is measured by when the property
that was in the "described premises"-Lava's. 83'"
Floor offices-should have been repaired, replaced
or rebuilt, and not by the resumption of operations.
*444 Rather than disputing that this was accomplished by April 30, 2002, Lava argues only that it
needed a fully functional back up data center to be
fully operational, and that its Connecticut back up
center was not fully functional until the fall or
winter of 2002. But before September II, 200l,
Lava's back up data center was not part of the
"described premises"·jt was seveial blocks away.
Therefore, the time it took to rebuild the off-site
back up center is not included within the "period of
restoration." For the reasons I have fully discussed,
the point in time when Lava fully resumed all operations, including those not originally within the
"described premises," is immaterial to the issue of
when the "period of restoration" ended. Because
Lava offers no evidence to contradict Hartford's
~lluwillg lind lhe "pcriml uf rl:slorcttion" should end,
at the latest, on April 30, 2002, Hartford is entitled
to a ruling in its favor on this issue. See Anderson v.
Liberty Lobby, 477 U.s. at 248, 106 s.n. 2505
(UFactual disputes that are irrelevant or unnecessary
will not be counted. It); Knight v. U.S. Fire Insurance Co., 804 F.2d 9, 11·12 (2d Cir.1986) (U[T]he
mere existence of factual issues-where those issues
are not material to the claims before the court-will
not suffice to defeat a motion for summary judgment.") (citation omitted; alteration in original).
[6][7] Although not material, Lava has. failed in any
event to create any factual dispute as to whether a .. ··
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fully functioning back up center was necessary for
Lava's operations. Lava sets forth no evidence in
opposition to that portion of Hartford's 56.1 Statement addressing the back up data center and its date
of completion. Instead, Lava states simply that
"Hartford's entire statement is argument" and that
"Lava did indeed have a back up center prior to the
loss as required by several of its clients." Pis. 56. J
Response' 18. But characterization and conclusory
description do not create II triable issue of fact See
Patterson v. County of Oneida. 375 F.3d 206, 219
(2d Cir.2004) (opposing party may not create a
genuine issue of fact "merely by the presentation of
assertions that are conclusory"). Nor is "a Local
Rule 56.1 statement ... itself a [proper] vehicle for
making factual assertions that are otherwise unsupported by the record. Where ... the record does not
support the assertions in a Local Rule 56.1 statement, those assertions should be disregarded and
the record reviewed independently." Holtz v. Rockefeller & Co., 258 F.3d 62, 74 (2d Cir.2001).FN4
FN4. The Certification of Lava's Chief Operating Officer, Charles C. Allen, cited in
support of Lava's response to paragraph 18
of Hartford's 56.1 statement-which appears
to address technical difficulties at 75
Broad Street after September II unconnected to the damage to Lava's property at the
premises covered in the Policy-does not in
fact address the facts in the cited paragraph. See Allen Cert. ~ 28.
Indeed, Lava's Chief Operating Officeracknowledges that as of September 11, 2001, the 75 Broad
Street back up center was only "nearing completion" (Allen Cert.'Il 27) and the facility's servers
were not installed. Id. , 24 (noting that "the completion of the [75 Broad Street] data center was ...
90 days away"). See also Pis. 56.1 Response 'lI 2
(admitting that as of September 11, 2001, construction at 75 Broad Street was not complete). The AlIen Certification also acknowledges that Lava's customers do not require a completed data center in order to do business with Lava. Allen Cert. ~ 25

(attesting that customers "insisted that Lava have a
backup data center that was near completion before
doing business with Lava"). In short, nothing in
Lava's response to Hartford's 56.1 statement with
respect to the role and functioning of Lava's off-site
back *445 up data center creates any genuine issue
of material fact as to the appropriate end date of the
"period of restoration."

III. CONSEQUENTIAL DAMAGES
In addition to all sums that it alleges are due and
owing under the Policy, Lava seeks as
"consequential damages," inter alia, the following:
(1) costs to secure funding which should have been
provided by Hartford; (2) damages resulting from
the alleged loss of clients; and (3) damages resulting from the alleged loss of future business growth.
At the pleading stage, I denied Hartford's motion to
dismiss. The parties have now had a full opportunity to conduct discovery and Hartford moves for
summary judgment.

[8][9] In Kenford Co. v. County of Erie. 73 N.Y.2d
312, 540 N.Y.S.2d J, 537 N.E.2d ]76 (1989) ("
Kenford JJ "), the New York Court of Appeals held
that "[iJt is well established that in actions for
breach of contract, the non breaching party may recover ... such unusual or extraordinary damages
[as] have been brought within the contemplation of
the parties as the probable result of a breach at the
time or prior to contracting." Id. at 319, 540
N. Y.S.2d 1, 537 N.E.2d 176 (citations omitted). In
order to determine what damages are reasonably
contemplated by the parties, "the nature, purpose
and particular circumstances of the contract known
by the parties should be considered ... as well as
'what liability the defendant fairly may be supposed
to have assumed consciously, or to have warranted
the plaintiff reasonably to suppose that it assumed,
when the contract was made.' " Id. (citations omitted; emphasis added); see also Trademark Research
Corp. 1'. Maxwell Online, Inc., 995 F.2d 326,
332-33 (2d Cir.1993) (finding ,that plaintiff had
"failed to establish its lost future profits with the
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degree of certainty required by Kenford r 1 ... anc!
has failed to establish that liability for such damages were contemplated by the parties at the time of
contracting."). As the quoted language makes clear,
the availability of consequential damages in a given
case requires an examination of: (l) the particular
contract at issue; (2) whether there has been any
conscious assumption of liability by a contracting
parry; and (3) whether, by words or deeds, one
party was reasonably led to believe that the other
ni\d ~ss"med l'il.lch Ii nh ilit,y , Thlll1. 1\:; inriirJltr..d in
my prior rulings on the subject, the Court in Kenford If looked to whether there was a "provision in
the contract" or "any evidence in the record to
demonstrate that the parties, at any relevant time,
reasonably contemplated or would have contemplated that the [defendant] was undertaking a contractual responsibility" for the consequential damages sought by the plaintiff. Keriford II. 73 N.Y.2d
at nu, 54U N.Y.S.2d I, 537 N.E.2d 176 (emphasis
added); see also Trademark Research Corp., 995
F.2d at 334 (finding that "[tJhe record contains no
specific evidence that, at the time of contracting,
[rlf'\fr.n(limt] Ilccepted liability for nine )/cars of lo&t
profits. No evidence was offered that the parties
ever discussed lost profits liability .").
In order to prevail, Lava is required to " 'establish
that liability for [the consequential damages sought]
were contemplated by the parties at the time of contracting.' " Lava Trading Inc. v. Hartford Fire Insurance Co., 2004 WL 943565, at "'2 (S.D.N.Y.
May 3, 2004) (quoting Trademark Research Corp.,
995 F.2d at 332-33). Plaintiff must present evidence
"of 'what the l'al'tie9 w(lul~ hav.: ':~J\.:.luJwJ l.aJ
they considered the subject,' or that, in light of the
parties' discussions on the subject, one party would
have been Jed to believe that the other was assuming liability for such damages." Jd
*446 [10] On its motion for summary judgment,
Hartford has pointed to a lack of any such evidence,
and has presented evidence that neither it nor
plaintiff contemplated that Hartford would be liable
for consequential damages in the event of a breach.

@ 2010

"In moving for summa.ry jnrlemr.nt fleAinst a party
who will bear the ultimate burden of proof at trial,
the movant's burden will be satisfied if he can point
to an absence of evidence to support an essential
element of the nonmoving party's claim." Goenaga
v. March of Dimes Birth Defecls Fdn., 51 F.3d 14,
! 8 (2d Cir.l995); see also Gallo v. Prudential Residential Services, L.P.. 22 F.3d 1219, 1223-24 (2d
Cir.1994) ("[T]he moving party may obtain summary judgment by showing that little or no evidence mll)1 be found in £Upport of tho nonmo\'il'lg
party's case. "). "In other words, the moving party
does not bear the burden of disproving an essential
element of the nonmoving party's claim." Bussa v.
Alitalia Linee Aeree Jlaliane, s.p.A., 2004 WL
1637014, at "3 (S.D.N.Y. Jul.21, 2004). In light of
Hartford's initial showing that there is no evidence
that the parties contemplated, or that Hartford reasonably warranted, that Hartford would be liable for
the consequential damages sought here in the event
of a breach of the Policy, the burden shifts to Lava
to "set forth specific facts showing that there is a
genuine issue for trial," and it cannot rest on "mere
allegationn or dcnia.19" of the facts assert:d by the
movant. Rule 56(e), Fed.R.Civ.P.
In opposition to Hartford's motion, Lava points
only to internal Hartford documents demonstrating
that Hartford was aware of the reasons why people
buy business interruption coverage, and the importance of resolving such claims promptly to minimize
actual lost income. Thus, Lava quotes from certain
training materials that acknowledge that when a
business is experiencing downtime, its net earnings
UU1Y ile l1I1b,;it:u, not.! lhi1l ~wlIl. !lellon on me pan of
the insurer may be beneficial to the policy holder.
Lava also relies on certain advertising materil:'lb in
which, it asserts, Hartford touts1he type of policy at
issue as security against "unexpected loss [ ]
wip(ing] out your bottom line" (Bauer Exh. I at
HCAS 02545) and claims that "you simply can't afford to be caught short on insurance protection"
(Bauer Exh. K at HCAS 02539). Lava also relies on
certain statements from Hartford claim adjuster
Peter Pollicino, whoaclmowledged,· .. not- surpris~: ;;

;:;-';c;:::;
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lack of insurance coverage could "be

JcuJJy Lv u buslnt!s," and/or "wipe oUt .. a Dusmess
financially. Bauer Cert. Exh. L at 471.

None of this "evidence," however, creates a genuine issue of material fact as to whether Hartford
was assuming liability for consequential damages
in the event of a breach. The evidence adduced by
Lava simply illustrates the rather unremarkable proposition that business interruption insurance is
meant to insure against loss of business income and
other expenses, and that if a company does not have
such insurance, they stand the risk of financial consequences if they are not otherwise prepared. It is a
significant leap of reasoning to conclude from this
that Hartford understood that it would be liable for
the consequential damages sought here, or was warranting to Lava that it would be so liable. No reasonable jury could conclude otherwise.
Of course, New York law also requires that the
Court consider "the nature, purpose and particular
circumstances of the contract known by the parties"
in determining whether consequential damages are
available. Keriford fJ, 73 N. Y.2d at 319, 540
N.Y.S.2d I, 537 N.E.2d 176. The Appellate Division, Third Depanment, has held that "[t]he very
purpose of business interruption coverage would
make defendant*447 aware that if it breached the
policy it would be liable to pJaintiffs for damages
for the loss of their business as a consequence of its
breach or made it possible for plaintiffs reasonably
to suppose that defendant assume such damages
when the contract was made." Sabbeth lndttstries
Ltd. v. Pennsylvania Lumbermens Mutual insurance Co., 238 AD.2d 767, 769, 656 N.Y.S.2d 475
(3d Dep't 1997). But in Sabbelh, the insurer disclaimed any coverage under the policy, .. and
plaintiff sought the "lost value of its business" and
other damages. It is not clear from the Court's opinion which of these losses would have been due under the policy had the insurer met its obligations.
Certainly, if an insurer breaches its policy, it should
expect to be liable for covered losses under the
policy. But most importantly, Sabbefh was decided

in the context of a motion to dismiss. As in Sabbeth, J denied Hartford's motion to dismiss and
have given Lava the opportunity to prove its allegations. This plaintiffs "consequential damage" claim
fails because there is no evidence to support it.
Nothing in the Policy before me would lead either
the insured or the insurer to understand that the insurer, in the event of breach, would be liable for
costs to secure funding that should have been
provided by Hartford, the loss of clients or the loss
of future business growth. Lava relies on language
in the Policy itself that provides, for example, that
there is no dollar limit for business interruption
coverage, which is limited only by a maximum of
twelve months plus thirty days. Policy at LA V 0028
& 0029. From this provision, and the fact that the
Policy was designed to pay Lava for certain expenses and lost income during the period it could
not operate (up to a maximum of 13 months), Lava
extrapolates that "[bloth parties understood ... that
Lava's lost income would be greater if (1) business
interruption coverage were denied or delayed; or
(2) of the Period of Restoration were miscalculated
or abbreviated by Hartford's own wrongdoing; and
(3) that Hartford would be responsible for paying
the costs of its delay or wrongdoing." Lava Br. at
18. Lava's conclusion, however, does not foHow
from the cited Policy provisions. Indeed, it is undermined by the fact that the Policy contemplates
substantial delay in payment, during which time
both the insured and the insurer presumably are assessing the losses, the insured is submitting its
claim, and any differences between the insured and
insurer are resolved. See Policy at LA V 0035-0038
(providing, inter alia, that the insurer will pay for a
covered loss within 30 days of receiving the signed
statement of loss only if (I) the insured has complied with all of the terms of the Policy and (2) the
insured and the insurer have agreed upon the
amount of the loss or an appraisal award has been
made). Thus, the Polic), contemplates that a period
of at least 90 days may pass before Hartford indicates its intentions with respect to a claim, and contemplates payment within 90 days (or less)' of 'a:'"

.::'HOHh-...-'
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covered loss only if the insured has complied with
all the terms of the Policy and the insured and insurer have reached an agreement as to the amount
of the loss or "an appraisal award has been made."
Id The Policy sets forth an explicit dispute resolution mechanism, to be conducted by an appraiser,
that either party may invoke in the event of any disagreement as to the amount of loss. Id at LA V
0036. (There is no evidence in the record before me
on this motion that Lava ever sought, or obtained,
an appraisal award, or indeed made any claim other
than that made in January 2002. See Pis. 56.1 Response , 21.) In short, contrary to Lava's position
that the Policy language would lead Hartford to understand that any delay in payment or disagreement
"'448 with respect to the claim would render it liable for the consequential damages sought, the
Policy explicitly recognizes that delay (including
potential delay of more than three months) is foreseeable.
Although the Policy language may have a direct
bearing on whether damages sought were within the
contemplation of the parties, it is not necessarily
controlling on the issue. Lava Trading Inc. v. HarlTora Fire lnsurance Co., 326 F.Supp.2d 434, 442
(S.D.N. Y.2004). I have considered the Policy exclusions and payment provisions cited by Lava in
support of its contention that liability for consequential damages are contemplated by the Policy,
as weU as the entirety of the Policy, and conclude
they, either alone or in conjunction with other evidence, do not raise a genuine issue of material fact as
to whether the parties contemplated consequential
damages of the kind and character sought.

The parties knew that Hartford would be liable for
the sums paid and they knew that if those sums
were not paid, Hartford would be liable for simple
interest at 9% per annum from the date of the
breach. See N.Y. C.P.L.R. §§ 5001 & 5004
(McKinney's 1992 & 2005 Supp.); Feb. 16, 2005
Tr. at 18. In response to Hartford's motion, Lava
has failed to raise a triable issue of fact as to whether anything further was contemplated.

CONCLUSION
Hartford's motion for summary judgment dismissing Lava's claim for consequential damages is
GRANTED. On Hartford's motion, r conclude under Rule 56(d), Fed.R.Civ.P., that the following
fact "appear[s] without substantial controversy":
the "period of restoration" ended no later than April
30,2002.
Hartford has also moved for summary judgment on
the grounds that the damages sought by Lava are
excluded under the Policy or are too speculative to
be recovered. I r;s\lrv; rnlin~ on this part of Hartford's motion.
SO ORDERED.
S.D.N. Y.,2005.
Lava Trading lnc. v. Hartford Fire Ins. Co.
365 F.Supp.2d 434

EJI..'D OF DOCUMENT

The loss of business income that arises from a
covered loss such as the destruction of the World
Trade Center was, indeed, contemplated by the
parties. That was the purpose of the contract of insurance. But, with the benefit of the full summary
judgment record before me, I conclude that the consequential damages that this plaintiff seeks were
nol contemplated as a foreseeable consequence of a
breach of Hartford's duty to pay under the Policy.
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Attorneys for Defendant
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
LAKELAND TRUE VALUE HARDWARE,
L.L.C.,
Plaintiff,

Case No. CV -08-7069
DEFENDANT'S OBJECTIONS TO
PLAINTIFF'S PROPOSED JURY
INSTRUCTIONS

VS.

THE HARTFORD FIRE INSURANCE
COMP ANY, a Connecticut corporation,
Defendant.

COMES NOW, defendant Hartford Fire Insurance Company ("Hartford"), by and
through its undersigned counsel of record, and hereby submits the following objections to
plaintiffs proposed Jury Instructions #1-5. For the reasons stated herein, the Court should not
use those instructions proposed by plaintiff (a copy of which is attached hereto for reference).
PlaintifPs Proposed Instruction #1: Plaintiff proposes the use of stock

IDJIin~truction

..

6.10.1 (Breach of Contract). However, plaintiff retains use of the "plaintiff' and "defendant"
monikers, rather than specifying "Lakeland" and "Hartford" for the ease of reading for the jury.
Plaintiff also fails to propose a burden instruction, nor specify the precise nature of the breach

DEFENDANT'S OBJECTIONS TO PLAINTIFF'S PROPOSED JURY INSTRUCTIONS - 1
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....,.

alleged. Accordingly, defendant requests that the Court adopt, instead, its proposed Instruction
No. 19, wherein defendant has modified IDJI 6.10.1 to address specific party naming, burden,
and breach at issue.
Plaintifrs Proposed Instruction #2: Plaintiff proposes the use of stock IDJI instruction

6.08.2 ("Interpretation of Contract - witness's testimony, ambiguity of contract). However, use
of this instruction is inappropriate for primarily two reasons. First, there is no "oral agreement of
the parties occurring before execution of the written agreement" at issue in this matter. Second,
there is no basis to state that the jury "may consider the testimony of witnesses if necessary to
clarify any ambiguity," as the Court has not previously determined any ambiguity to exist in the

language of the contract, nor has plaintiff identified any such ambiguity to which this instruction
would apply. Accordingly, this instruction should not be given to the jury.
Plaintifrs Proposed Instruction #3: Plaintiff proposes the use of stock IDJI instruction

6.11 (Material Breach). However, the purpose for citation is unclear, especially in light of the
undisputed fact that Hartford has paid significant sums under the Policy to Lakeland, which is
contrary to the necessary finding that such a breach "is one that touches the fundamental purpose
of the contract and defeats the object of the parties in entering into the contract." See Ervin
Const. Co. v. Van Orden, 125 Idaho 695,699,874 P.2d 506,510 (l993)(decision cited in the
comment to 6.11). Moreover, the inclusion also appears in appropriate given its association with
the remedy of rescission, which is not at issue in this action.,. See" e.g" id. Accordingly; this
v

<

_

_

_

'

-

...

"

"

,

... . ,

,

"

".,,,-_,,

_

_

__

instruction should not be given to the jury.
Plaintifrs Proposed Instruction #4: Plaintiff proposes the use of stock IDJI instruction

6.14.1. (Time for Performance of a Contract). However, this instruction is inappropriate for two
reasons. First, the question of time of performance is irrelevant to the remaining issue in this

DEFENDANT'S OBJECTIONS TO PLAINTIFF'S PROPOSED JURY INSTRUCTIONS - 2
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action, which is, instead, whether Hartford should have provided three additional months of
business income claim payments for the remainder of the maximum 12-month period in the
Policy- that is, for the time period November 1, 2008 through January 28, 2009 - based upon
Lakeland's ability to resume some of its operations on November 1, 2008.

The proposed

instruction, however, constitutes another attempt by plaintiff to inject a question of delay - a bad
faith issue - into the case, despite the fact that the Court previously dismissed plaintiff s bad
faith claim.

Second, plaintiffs proposed use of a "reasonable" standard for performance

suggests use of a "reasonable expectations" test.

However, Idaho has long rejected the

"reasonable expectations" doctrine, and this Court should not permit any use of the rejected
doctrine (here, for example, any contention by Mr. Fritz as to what he expected a reasonable
performance time to be). See Purdy v. Farmers Ins. Co. of Idaho, 138 Idaho 443, 450, 65 P.3d
184, 191 (2003) (citing Rvals v. State Farm Mut. Auto. Ins. Co., 134 Idaho 302, 1 P.3d 803
(2000); Casey v. Highlands Ins. Co., 100 Idaho 505, 600 P.2d l387 (1979)). Accordingly, this
instruction should not be given to the jury.

Plaintifrs Proposed Instruction #5: Plaintiff proposes the use of stock IDJI instruction
6.14.3. However, plaintiff retains use of the "plaintiff' and "defendant" monikers, rather than
specifying "Lakeland" and "Hartford" for the ease of reading for the jury. Defendant has also
submitted IDJI 6.14.3 as its proposed Instruction No. 23, modified to use the names "Lakeland"
and "Hartford." Accordingly, defendant requests that the Court adopt, instead, its proposed
Instruction No. 23, wherein defendant has modified IDJI 6.14.3 to address specific party naming:, , " .... ", .. ,.,

DEFENDANT'S OBJECTIONS TO PLAINTIFF'S PROPOSED JURY INSTRUCTIONS - 3
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Defendant reserves the right to raise further objections to such instructions based on the
proof provided during the course of trial, and as may otherwise be stated in any jury instruction
conference held by the Court with the parties in this matter.
DATED this

.2~ay of May, 2010.
HALL, FARL~, OBERRECHT &
BLANT/ ,P.A.

~

/

/
By / .>~. &c*
7 IKe{;YJE:. ~e - Of the Firm
//

d4

Bryan A. Nickels - Of the Firm
Attorneys for Defendant
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 15~ay of May, 2010, I caused to be served a true
copy of the foregoing document, by the method indicated below, and addressed to each of the
following:

Arthur M. Bistline
Law Offices of Arthur M. Bistline
1423 N. Government Way
Coeur d'Alene, Idaho 83814
Fax: 208/665-7290

D

U.S. Mail, Postage Prepaid
~and Delivered
D Overnight Mail
D Telecopy

D

Em1

iW
16rtt
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BISTLINE LAW

15 10 03:37p

PIaiD.tiff's proposed
INSTRUCTION NO.1
The plaintiff has the burden of proving each

of the following

propositions:
1. A contract existed between plaintiff and defendant;

. 2. The defendant breached the contract;
3. The plaintiff has been damaged on account of the breach; and
4. The amount of the damages.

If you find from your consideration of all the evidence that each
of the propositions required of the plaintiff has been proved, then you
mnst consider the issue of the affirmative defenses' raised by the
defendant, and explained in the next instruction. If you find from your

consideration of all the evidence that any of the propositions in this
instruction has not been proved, your verdict should be for the
defendant.
Given

Refused
Modified
Covered

Other
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Mar 15 10 03:37p

p.4

BISTLINE LAW

Plaintiff's proposed

INSTRUCTION NO.2
You may not consider any explanation or interpretation of the
contract offered by any witness, or any ora) agreement of the parties

occurring before execution of the written

agreemen~

which is

inconsistent with the plain, ordinary meaning of the written agreement.

While you may consider the testimony of witnesses if necessary to
clarify an ambiguity, you may not consider such testimony to completely
change the agreement, or to construe a term of the agreement in such a
fashion that it no longer fits with the other, non-ambiguous terms or

parts.
Given
Refused
Modified
Covered

Other

.'.':
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Mar

BISTLINE LAW

15 10 03:37p

.. _---- _. ..
"..
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12088857290
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~
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......---.--- ......"'-- ... -..,----..

p.5

Plaintiff's proposed
INSTRUCTION NO.3
A "material breach of contract," as that term;is used in these
instructions, means a breach that defeats a

fundamcn~l

purpose of the

contract.
Given
Refused

Modified
Covered
Other
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Mar 15 10 03:3?p

BISTLINE LAW

Plainti.f:Ps proposed
INSTRUCTION NO.4
"'Where a contract does not specify a time for performance, the
law will imply a requirement that it be performed within a reasonable
timeJ as is determined by the subject matter of the contract, the
situation of the parties, and the nature of the performance required. In
such case, it is for the jury to determine what a reasonable time would
be under tbe circumstances, given all of the evidence in the case..
Given
Refused
Modified
Covered

Other

p.6

Mar .15 10 03:37p

LINE LAW

120

p.?

Plaintiff's Proposed
INSTRUCTION NO.5

The defendant has asserted the defense of prevention ~f performance.. The
defendant has the burden of proving that the plaintiff unreas~nably prevented or

substantially hindered the defendant's performance of the contract. If this
affirmative defense is proved, the defendant is excused from performance.

Given
Refused
Modified
Covered

Other

4-18
. I

Mar

15 10 03:3?p

BISTLINE LAW

p.?

Plaintiff's Proposed
INSTRUCTION NO.5

The defendant has asserted the defense of prevention of performance. The
defendant has the burden of proving that the plaintiff unreas~nably prevented or

substantially hiudered the defendant's performance of the contract. If this
affirmative defense is proved, the defendant is excused from performance.

Given
Refused
Modified
Covered
Other
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Keely E. Duke
ISS #6044; ked@hallfarley.col11

Bryan A. Nickels
ISB #6432; ban@hallfadey.com

HALL, FARLEY, OBERRECHT & BLANTON, P.A.
702 West Idaho, Suite 700
Post Office Box 1271
Boise, Idaho 83701
Telephone:
(208) 395-8500
Facsimile:
(208) 395-8585
C:\3-472.9\TriaIIJlIry lnstrllctionsl.lj Objcctions Response.doc

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
LAKELAND TRUE VALUE HARDWARE,
L.L.C.,
Plaintiff~

vs.

Case No. CV-08-7069
DEFENDANT'S RESPONSE TO
PLAINTIFF'S OBJECTIONS TO
DEFENDANT'S PROPOSED JURY
INSTRUCTIONS

THE HARTFORD FIRE INSURANCE
COMPANY, a Com1ecticut corporation,
Defendant.

COMES NOW, defendant Hartford Fire Insurance Company ("Hartford"), by and
through its undersigned counsel of record, and hereby submits its response to Plaintiffs
Objections to Defendant's PTOposed Jury Instructions.
A.

Proposed Instruction 8 Re: Facts Not In Dispute (IDJI 1.07)

Hartford intends to revise this instruction to include' only the following fact not

111

dispute:
"Lakeland's claim for Business Income for the disputed time period of November 1, 2008
through January 27,2009 is no more than $19,052.00."
DEFENDANT'S MOTION IN LIMINE RE: PLAINTIFF'S COUNSEL'S ANTICIPATED·
QUESTIONING AND MEl\10RANDUM IN SUPPORT- 1
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This is based upon the Court's prior decision in the Order Re; Plaintiffs Motion to
Reconsider [filed March 8, 2010], filed March 13,2010, wherein the Court expressly ruled that,
"Specifically, the Comi will allow plaintiffs expert, Dan Harper, to testify regarding plaintiffs
damages in this action total no more than $19,052, which amount will be subject to crossexamination by defendant at the time of trial." (Id at 1-2.) Specifically, this figure was derived
fro111 the extrapolation of figures from Mr. Harper's 28-day supplemental report (dated February

22,2010). See, Transcript of Hearing, March 9,2010,11. 26:8-27:6. In that repOli, Mr. Harper
calculated Lakeland's total January 28, 2008 to January 27, 2009 Business Income loss as
$285,459. (Tab 13.) Given that Hartford has paid $266,407 in Business Income for the Period
of Restoration of January 28, 2008 tlu'ough October 31, 2008, as a matter of subtraction, the
amount allegedly owed by Hartford, per Harper's calculation, is $19,052.
Incredibly, Plaintiffs Objections outline an anticipated strategy to ambush Hartford at the
time of trial with a new undisclosed opinion by Harper that, apparently, Yz of a particular

Business Income payment was, instead, a Business Personal Property payment. I As an initial
matter, this is an undisclosed opinion, not reflected in Mr. Harper's February 22, 2010 report,
and should be excluded by the Comt. See, e.g., Schmechel v. Dille, 148 Idaho 176, 219 P.3d
1192, 1196-97 (2009)("Jt is fundamental that oppOltunity be had for full cross-examination, and
this cannot be done properly in many cases without resOli to pretrial discovery, paIticularly when
expelt witnesses are involved .... Before an attorney can even hope to deal on cross-eXaIllination
with an unfavorable expert opinion he must have some idea of the bases of that opinion aIld the
data relied upon. If the attorney is required to await examination at trial to get this information,
he often will have ~too little time to recognize and expose vulnerable spots in the testimony. ").
1 Plaintiff does not explain, however, how it would 110t be obligated to repay that amount, as the BPP coverage was
previously exhausted by payments. Recategorization of this payment would result in a BPP overpayment, to which
Hatiford would be entitled to recovery or credit for such overpayment.

DEFENDANT'S MOTION IN LIMINE RE: PLAINTIFF'S COUNSEL'S ANTICIPATl",n.
QUESTIONING AND MEMORANDUM IN SUPPORT- 2
r.)
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Further, such "expert" opinion would be inadmissible, as it would constitute improper coverage
testimony by Mr. Harper, an accountant, who has already conceded that he is incapable of
rendering such an opinion:
144
21 Q Certainly you're not going to render any opinions
22 regarding interpretation of the policy?
23 A No, I'm not.

Affidavit of Counsel in Support of Defendant's Motion in Limine Re: Expert Dan Harper and
Memorandum in Support ("Counsel Aff."), filed February 8, 2010, Exh. A, at

n.

144:21-23.

Thus, Mr. Harper can offer no such opinion.
Finally, plaintiff mischaracterizes the payment apparently referenced in this contention.
The BI advance of $28,590 included an "advance for the rent sums for October, November,
December and January ($19,060 total)", and an "additional $9,530 [which] represents an
additional advance on the Business Income claim" which Hartford only anticipated would be
used for additional outstanding rent. See Plaintiff s Exhibit 19 (attached).

Plaintiff s

characterization of the payment as a "check for rent" is in enor. In fact, once the Period of
Restoration was established as October 31, 2008, the only "rent" that was covered (other than
temporary rent) was the October 2008 rent. .see Defendant's Exhibit 1105 (attached).
Thus, the Court should reject plaintiffs objection on this point.
B.

Proposed Instruction 19 Re: Breach of Contract (6.10.1, Modified)
Plaintiff seeks to relieve itself of any burden in the action by impermissibly shifting the

burden of proof to Hmiford, the defendant in this action. In a breach of contract action, plaintiff
bears the burden of proving what provision of a contract is breached, and what damages it has

DEFENDANT'S MOTION IN LIMINE RE: PLAINTIFF'S COUNSEL'S ANTICIPATED
QUESTIONING AND MEl\10RANDUM IN SUPPORT- 3
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caused - a point recognized in Dlaintiff's own Proposed Instruction No. I: "The plaintiff has the
burden of proving each of the following propositions .... "
Further, plaintiffs citation to Belmett v. New York Life Ins. Co., 121 P.2d 551, 554
(1942) is nonsensical. The quote cited by plaintiff - ""The condition of the policy in respect to
giving notice of permanent disability as well as making proof of death operates upon the contract
subsequent to the fact of loss." - is actually a quote from a 1927 Arkansas case, Pfeiffer v.
Missouri State Life Ins. Co., 174 Ark. 783,297 S.W. 847 (Ark. 1927), which the Court was
citing in discussion of various jurisdictions' treatment of question of compliance with policy
terms. The Idaho Supreme Court expressly rejected the Arkansas position, instead holding that
compliance with notice requirements was a condition precedent, emphasizing the contractual
responsibilities ofthe insured. ld. at 558 ("An insurance contract is just as binding and sacred as
other contracts; '" We hold that furnishing proof of disability, as called for by the contract, is a
condition precedent to waiver of premium. "). Further, Bennett does not even address burdens of
proof at trial. Accordingly, the COUli should place no weight on plaintiff's citation to Bennett,
and plaintiffs related citation to Peterson v. Universal Automobile Ins. Co., 53 Idaho 11,20 P.2d
1016 (1933), which only posits condition subsequent analysis as relating to the purchase of an
automobile, rather than a question of duty provisions in an insurance policy.
Thus, plaintiff cites no authority for the proposition that an insurer bears the burden of
proof regarding the identified Period of Restoration. Rather, plaintiff itself bears the burden of
proving that the Period of Restoration was incorrectly calculated by the insurer, in breach of the
terms of the insurance contract.
C.

Proposed Instruction No. 22 Re: Plaintiff's Breach of Contract

Plaintiff seeks two changes to plaintiffs Proposed Instruction No. 22.

DEFENDANT'S MOTION IN LIMINE RE: PLAINTIFF'S COUNSEL'S ANTICIPATED
QUESTIONING AND MEMORANDUM IN SUPPORT- 4
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First, plaintiff seeks to strike sections on resumption of operations and proof of loss,
based upon the Peterson decision. However, as discussed above, Peterson relates to a condition
subsequent in a car sale, and does not bear on insured's duties under an insurance policy.
Second, plaintiff seeks the addition of language clarifying that Hartford must demonstrate
prejudice, citing Leach v. Farmer's Auto. Interinsurance Exchange, 70 Idaho 156,213 P.2d 920
(1950)(relating to a notice provision) and Union Warehouse and Supply Co .. Inc. V. Illinois R.B.
Jones. Inc., 128 Idaho 660, 917 P.2d 1300 (1996)(relating to a cooperation clause). The Leach
decision did not involve any of the provisions at issue in this matter, and the Union Warehouse
decision simply held that a declaratory action did not violate a policy's cooperation clause given
the lack of prejudice to an insurer.

Plaintiff fails to cite the Idaho Supreme Court's later

tempering of Leach in the matter of Viani v. Aetna Ins. Co., overruled on other grounds by
Sloviaczek v. Estate v. Puckett, 98 Idaho 371, 565 P .2d 564 (Idaho 1977), which replaced the
prejudice requirement with the ability of an insured to demonstrate substantial compliance with
the tenns of a policy:
The numerous jurisdictions which have decided cases involving the insured's
paIiial or complete non-compliance with the notice of accident andlor suit
conditions, which are conditions precedent to recover, are split on the issue
whether prejudice to the insurer is material in the absence of excuse or waiver ....
To settle the state of Idaho law the Comi has concluded the m~jority rule as
expressed in the Nevada and Washington cases, supra, is the better reasoned rule
and is fair to the various interests. In reachirig this decision we are essentially
adhering to the rule originally announced by this Court in Berg v. Associated
Employers Recip. and Ill. Indem. Exch., 47 Idaho 386, 279 P. 627 (1929).That
rule is not harsh; it allows the insured opportunity to offer various excuses for
non-compliance as well as a factual determination as to whether notice was given
'as soon as practical' or 'immediately' depending on the specific language of the
condition. As applied in the Leach decision, supra, there is flexibility built into the
rule which allows for substaIltial performance of the condition. On the other hand,
the rule has some firmness. It not only recognizes the legitimate business interests
of insurers but it also recognizes, and gives effect to, the express provisions of the·
insuraI1Ce contract which we are admonished to do by statute.
DEFENDANT'S MOTION IN LIMINE RE: PLAINTIFF'S COUNSEL'S ANTICIPATED .
QUESTIONING AND MEMORANDUM IN SUPPORT- 5
.
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Id. at 29-30; accord, Sparks v. Transamerica Ins. Co., 141 F.3d 1179 (Table) (9th Cir. 1998)("111
Viani, the court held that it is possible for an insured to comply substantially with a notice
requirement while failing to adhere to the letter of the policy. ").
Thus, based

011

the law of Idaho, a more conect modification of defendant's Proposed

Instruction No. 20 would be to add the following at the end of the instruction:
"If, however, you find that Lakeland substantially performed all of the above
Policy duties, then you must find that Hartford has not proven this affirmative
defense."
Notably, this language would further utilize the "substantially performance" instruction proposed
by Hartford (Proposed Instruction No. 21), which instruction plaintiff has not objected to.
DATED thisdt

~y of May, 2010.
HALL, FARLEY, 0 ERRECHT &
BLANTON,P .
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THE SUPREME COURT OF
STATE OF IDAHO

LAKELAND TRUE VALUE HARDWARE,
L.L.c.,
Plaintiffs/Appellants,
v.

THE HARTFORD FIRE INSURANCE
COMPANY, a Connecticut Corporation

)
)
)
)
)
)
)
)
)

SUPREME COURT NO
37987-2010

)
)

Defendants/Respondents.

CLERK'S CERTIFICATE
I, Daniel 1. English, Clerk of District Court of the First Judicial District of the State ofIdaho, in and
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was compiled and bound under my direction as, and is a true, full and correct Record of the pleadings and
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